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UNITED STATES COURT OF APPEALS, 

FOR THE Second circuit. 


X 


UNITED States ex rel. Stephen p. Sapienza, Petitioner, 
on behalf of Alfred A. Argentine, 

Re latov-A-ppel lant , 


against 

LEON J. VINCENT, Warden, Green Haven Correctional 

Facility, 




Respondent-AppeI lee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NEW YORK. 
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?. SAPTICiLiA, ^ittorney for A^'vR'ID A. 
VK. LDDN J. VINCEiiT, W.uden, etc. 


FILIliO*;' rrlCICkLUINUS 


• O- I 
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-€3-74 SUPPLEMENTAL AFFIDAVIT OF A. SFTK G.RKFirJAID, Aselrbap^.Atty 
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AMENDED PETITION. 


UNITED STATKS district COliHT ' APR ^ 5 1974 
EASTERN DISTRICT.OP NEV.' YORK 

Tlf.:: ,1N. 

- - Mi ... 


UNITED STATES OF AMERICA, 

EX REL STEPHEN P. SAPTENZA, 
Petitioner on behalf of 
ALFRED A. ARGENTINE, 


Against 

LEON J. VINCENT, Warden 
Green Haven Correctional 
Facility, 


Relator 

Civil Docket No. 74 C 193 
AlwENDED PETITION 


Respondent 


Petitioner submits the attached copy captioned Amended 
Petition on behalf of Alfred A. Argentine, Relator herein, as a 
matter of course and/or pursuant to an oral order of this Court 
granting leave to amend under the provisions of Rule I 5 , 


Signed I 

Stephen P, San 

Attorney for Relator 



Address I 

715 Teaneck Roed 
Teaneck, New Jersey 07666 


L 
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UNITED '.iTATVS DISTRICT (X L’kT 
EASTERN DISTRICT CF NEW YORK 


UNITED 0^ Ar'iERTCA , 

EX REL S'»’EPH?*:N P. SAPIENZA, 

Petitioner nn behalf of 
ALFRED A. ARGENTINE, 

Re I f» tor 

Af^irst Civil Doc^:t^ No, 7/; r 


LEON J. VINCENT, Warden • 

Gr'jen Haven Correctional 
Pacility, 


RpBpondent 


;ds:j pet; iMc,: 


, ' A 

••V 

' APR i9/4 


TO THE HONORAiJLE UNITED STATES DISTRICT COU •' 
DISTRICT OF NEW YORKi 


Tii.lC « M. 

eastern 


Your Petitioner, STEPHEN P. SAPIENZA, RSO., as and for 
his An nded Petition respectfully r.howr.i 

1. Petitioner is an Attorney rt Law duly licensed to 
practice in the State of New Yor*k and by consent of the Honorable 

*Mge Jacob Mishler, Chief Justice, has been granted permission to 
appear in this action. 

2. Petitioner, as Attorney for ALFRED A./ARGENTII^, 
makes application herein on behalf of ALFRED A. ARGENTINE, for a 
Writ of Habeas Corpus by reason of the fact that he is unlawfully 
detained and restrained of his liberties by the Respondent. LEON 
J. VINCENT, the Warden of Green Haven Correctional Facility at 
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AMENDED PETITION 




L 


Stormville, New York by virtue of p judprnent of conviction pro¬ 
nounced upon him by the County Court of the County of Nassau, 
on January 28, 1964 and by order of resentence dated September 25 , 
1964 upon oonviotion of tho orlnieG of foreory In the eeoond degree 
(two counts) and grand larceny, 

3. That Relator, ALFRED A. AHGKNTINE, has exhausted all 
Btate remedies as required by 28 U.S.C. Section 2254. The steps 
taker by Relator to exhaust the state rci-od-os >'f‘Te as follov/'-i 
A. Direct Anneal I He'ator ec ted hie Notice 

• V"^4. 

Of Apneal to the SiTreme Court Ann^Uptc Division Ssennd Do"?rt- 
ment on March 18, 1Q^4, Although the Relator succersfuJ1v moved 
to proceed at? a poor person and received w^iivrr of the rccrirc- 
raent that his brief be printed, said r rreai was dirnissed on tr.e 
court’s own motion on Octnbo- 'J, i 960 for faliur-' to nrorecute. 
This failure to prosecute was causoct by nu:nero = .s dol?yy which tfio 
Relator met In attempting to correct all^ 'rd errors if> the tri«l 


i-ecord and to secure a complete accurate copy of the name. 

Thereafter, Defendant did anply for leave to rppeal to 
trie Court of Appeals from the dismissal of his appeal, oairi re¬ 
quest denied by the Court of Appeals on Octo*'er I 6 , I 96 ? by 
the Hoi.arable Judge Puld, 

On information and belief this appeal wur based on the 
following errors! the right to counsel of his ovm choosing, com- 

pulflory process of witnesses, nnd the denial of the ri-ht to'pro- 
cead pro se. 
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B. SubsequPint]:, /.friator - .for. n W^-t of i'rror 
Coram Nobis claimirr he was denies? *:hr ri./ht to coi-nsel rf 
own choosing and the ri^ht t-.o co'nMul''ory nrocer^s of v;itnesses. 

This writ was heard by Judge Kel1^' srd on December 3 I, I 969 was 
denied without a hearing. 

Thereafter on October 9, 1970 the Appellate Division 
Second Department reversed the decision of Jud. e /.clly and remandeil 

said Petition to the County Court for a hearin-. the issues al¬ 
leged, ^ 

Said hearing was held before the Hcnoraliie Judge David 
T. Gibbons, County Court, ivnusi^ii County and aft-r a full hearing 
said motion was denied on July ?l , ig7j,. uc further apperl was 
taken by the Defendant. ^ 

C, ;»n Appl nation for n vC-i t cf li:r>’'OT* Cm'ti:-’. il 0 ^.i^ 

% 

war hoard by the Honorable Jud- o Kr-n ir 7 , /jti’rf »-i on the ’'-ruMn 
of norjury by the stete’s v/itnerr, sutomoticr; of raid rerj'-ry by 
the District Attorney’s Office, and refusal of the Court to rub- 
poena witnesses. Or October 10, 1^73 t.hr. ..orcrahl;.' .lud^'c r’rfnK 
X. Altirrrri denied said Petition ii’ nil r'ispeo + r. Defer da.it 
moved to rear/tie and after reart.ume'nt, said dec’''ion was affirr.ed 
in all respects on iVovember 1^, 1973 , Therer.ftvr Relator ani'iied 
to the Appellate Division Second Departny'Pt for i»'nve to rpneal 
the decision of Judge Frank X. Altimnri. 
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Whereupon the Honors pie . Jrwin Schanir-n, 

Justice, Appellate Division, Sunrerr.o Court, 'Jerond Juc'icu.l Depart¬ 
ment did issue an order doted Jarinry 'Jl, 1 ^^?/! Poryinr ieove to 
appeal to said court. No iin-ther Mnpeel i'- rermitted under New 
York's Criminal Procedurn law, 

D. The Relator petitioned for a v/rlt of Habeas 
Corous on June I 96 P end hearing’s were held before the Honorable 
Jufl^e John S. Conable in Wyominr County. The isruer nrcoentod 
at said hearings included perjury of testirnny by a ritate witness, 
prejudicial pre-trial publicity, the ri^^ht to nro se‘, ccmnulffory ' 
process of witnesses, and denial of n. chan’o of venue, feid hear- 
inrrs were completed on or about the 13 th day of Anri.l , 1970 , the 
Judge reserving decision. Since thet tirre no decision h^s been 
forthcoming and the Defendant asserts that bec'-’'.i 5 o of the time 

delay as well as a loss of his trial record, ho hrr exhausted this 
remedy. 

That Relator is restraitied and imrironod pui’cnarit 
to an Illegal and void sentence obtained in violation of his con¬ 
stitutionally guaranteed rights including but net limited to hie 

n i !' I N • <' I I ! V i ' 11'" mo n ' n t| i «; 11 v/f . ' . I 

'' X'U'i j Ut I •'.> (r*' w i l,"i•n;;iIj n i • 1 ' . 1 . , , .. . 

his ri Hit 1.0 couru f'l c’i‘ I I** owr ^ ; 

circumstances undo/- w‘>ir.h ttn* ''hco.... 1 j •, ... 


are nr foJIows 1 
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A. DENIAL Ob ' CC i^F LISO!■<''' PhC'J • ' C N / 1 ’’ 'i 

On January ?c, the nt, Kel; ter her-»j.n, read 

into tho trial record a written requetit (dated .funiinry 28, 1Q64) 
which was entered as Court Exhibit D (annexed hereto and T/irked 
Exhibit A) requestinf: that a Mr. bort Solorakin, a Mr. Hobert 
Brunner, a Miss Milo and others not ar'ncnrir.,' in the vvr-i1.ten 
motion attached hereto be subpoenaed to testify on behalf of the 
Defendant, 

Although Relator made this request, over the objection 
of his appointed counsel, the court cho-ild not have denied him 
tfhe right to call witnesses in his defense. 

It is our contention that these v/itnessos-would have 
been able to rebute the testimony ^iven by and -iiffected the' 
credibility of Lewis Horton, Nancy Homandette and Jeffrey Wartenbepg. 

Set forth below are specific instances of testimony given I 
by the above mentioned Lewis Horton, Nanny Ror.andette and Jeffrey 
Wartenberg. These statements are follnv/ed by thu* Public Defender'^ 
investigator's report of what Miss Milo, Mr. martin Dreiwitz and ‘ 
others could have testified to. 

1. Lewis Horton testified that he had no busi¬ 
ness relationship with the Defendant, Relator herein, and that the 
only reason he introduced iniss Milo to Alfred A. Argentine war 
"because she was an attractive blond", (pages 299-302 Record of 

-9 


/ 
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1 f 1 ( 1 ! 1 l'< 

•I'l.ip” , 

. 1 

» > * 1 1 » » f *» , 1 1 - 

Ph ’ 

I I. i .fiiti 

C' • 

v." M Cl. i • • 

Horton d'^n”)?'" 

•i» y h';*! I 

* 

f 1 • 1 •! 1_ i . 1, . . , ' , ■ , 

hTV(? t9 *' 

ed a’ 


m*.. 1 1 . 1 , . . . , , 1 1 , > ( 

called to tprti 

f.y or hr 

Hia.l ^ 

of ♦ • !'*’• , 

3ee I''! 

• mc>rarJ 

,r.i of 

T., .‘n ' , 1 -.t''!-' .. 

n I - .;hed' here, t.) 

•a..:: .'.1 

..xh 1 

bin .< . 

(y/k/a ary Ann 

Mi 1 

c io) 

"■'f’litS tl''\f f(.>" '-OT'f' 


nror'i.’-e the way lor Ar'^ont Ir ^ /'r ’ i-f •-■ril 1. 

lakint' book," And that uhe further utrted "h nr had coiJl'-.ion 

I 

ahop somewhere In Lindenhurst and that *'•■‘.eVt. ine use to hari" out 
there and she was aware that Horten and ho did business together," 
Your Petitioner asserts that in ll'jht of thr forc’oin'^ 
statement, the denial of , Relator' s (.onntitut j onal rlf'Mt to call 
this witness severely jeopardized his deTense. 

2. Nancy Romaride ttc tentii’ied thn t A1 I'red A. 
Argentine, Relator herein, told her Bert Solnmkin was nin':. on the 
trip to Florida with thorn, (Pa/^es 2i6-2J7 Record ol Tri:.'i; dated 

January 23 , 1964| Romandette-diroct), The Defondnnt, Relator 

# 

herein, requested the court to permit the oa>linfc': of.-a ivr, Bert 
Sd’.omkin on his behalf. It was believ'^d nt that time, as it ic 
now, that his testimony would have directly contradicted tint of 
Nancy Romandett.e and that together with the testimony of a i’.r. 
Robert Brunner the credibility of this witness would have been 
seriously damaged if not totally disbelieved. 
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3 . Jeffrey Warterbe^r" tor *-if’jLJ en followni 

I questioned the cheek when T^ot ’t with the 
mana#jer of the Hershey Travel A ency, 

^ Who in he? ^ 

/nnweri l.'iartin Dreiwltz, I queati ;nrn l .« •>,. • 

hndy cheek--I f you hnv'’ an.’' f.'xj'f.rler.fe h- -lul ir.v 
(^ht'i;k.;, hoily nhoyn; '-irKl n lildr r;', con i. TH I-OITI i 
iiiMi-il I » rhr'ild h<.' checked. And he rnld, '//(I I, ?>:; 
lony .-in it 1 r; e l.ocnl cheek, i i; .1 r; cur in'l ic,' tr 
pnei; on it end, without ident lli.en t iri.' .■/•i’c:h T 
did." 

(Pa."H [■’-•cord ol' 'r-inlj ir-t'^ri- .’ari'i'r;/ ?l, 1964|^ 

V/artcnber.‘-d irect j be-'inni*' - o - i i’^e 1. to line 9), 

And on crons-exom i.>'e ti on vV" I'te-ih-er- rx 'pi- ;;t-itedi 

"Quor.tioni Well, beTore you ar^k hnybedy, did y^. ..-j, thin 

De*fend''nt or hin coi.ioanlon for jt.. sux-t of identifi¬ 
cation at all? 

:o T did not. 

And then you went to s;o!ne r.npt^rier- o.’.J o'- that bnni*^ 
you accepted this check? ; 

That’s corroct." 

(Papr I'll Record of Tr l.alj drtcii .'aru.a- ?J , I 9 f'' 4 j 
Wartenbor{i-cror,c-exainin.''.tion» 1 j r*11 to 1ine 17 ). 

Thin testimony fihoulri be c'v''p;ir.'d \m th the f tatement 
given to the Public Defender's in vent i'7’ter, ' L. Hodau, 

(Exhibit B under No. 1 IViartin Dreiwitz). Had Vr. Dreiwitz been 
called to testify as the Defendant rmuor^ted, it l*; anpni-ent from 

this memorandum that he woi^ld have said ''.M' it ir; af-'-'-n hours the 

( 

clerk is suppose to ask Mr. llreiwi.tz for (sic) t-it ir this case 
Mr. Dreiwitz did not authorize cashir. ' of t'u’ -hr • r>}/ npi- he 
aware that anyone had authorized the onsh’’-' of the check.” 


Answeri 

Questioni 

Answeri 


"Answeri 

Questioni 


I 
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Such -I 1 in»i of tostiiTi'in.'/ hy .„r. Drciv/itn wouM have ' 


aided the defense immeonumbly ine.rniuch en Wnrlerilv^r.'- wvr 


the only person who observed the alle:u;d “utterlu"” of the check. 


The above-mentioned witnosncs are but typical of those 


that could have been called had the Dcfendnnt'r re'-'-nrt to rub- 


poena said witnesses been granted. 


The rif^ht of the Defendant to have comnu] fjory nrocers 
for obtaining witnesses in hie favor is guaranteed under the 


Sixth Amendment, And the fact that Relator's assi-ned counsel 


jb.’ected to these witnt*r;nen does tie', cun: t • !<• iwi r* 


Defendant's co’^st i tut tonal rl-hi , 


On infornvtion and belief thi' issue v;u ; 


Relator':; direct "i.neal which was d ism: s'—) jocm ,;:o v r--. 


t,- prosecute. An •--licatlon for leave to • I’oea ' to +‘ e 'hvjj-t r f 


Apne''ls from said d i s’ni 1 , v.-u'' denied. 


'^hi'^ i;;sue was also "r-fss'nLed t'l Rs-'-rnMe . 


'Itu'a •• in ‘hr Rel -vtOi'* Fcti'.'ci fr;- V/r't -'.r Drrn-’ .’p''--. 


'^oid Writ v.".n de?-'.ied without t)>e eo'u't o- r suv j r],.,.’. • •• i.;;. 


of comnulnory procenn to call witnos'"'- . ^ Jud c 


Frank X. Altimari stated i h*'t th'- i-su'« v/s,s ' i L on^ rryiewable 


in a Writ of Error Coram Iiobis but shoiii'i ';p vo• prwt of t^p 

direct np 'al (f-joe Exh.M.-it P} . 




B 
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AMENDED PETITION 

,Yoi'r Petltioror th-jt jroue 1' n rror'-^r 

subject of a evidentiary hearing by thir ooL'»-t rni' that the r'^-ror 
complained o"^ in of such conr.ti tutior'vi t r-t 1 (u s a*- to ’ anc'ato 
a new trial. 

w 

B. DEMAL C:-’ THE RJ'; iT_r'n (;0’.i.V( .:T 
- A PA INST ~ Tln-f DEFeT/DA V^'' .. 


Petitioner asserts that tt'^ DeTe’"d''! 3 t ’Vijr. e/fpctively 
denied the right to confront the ntatp* ooit.r .1;^ iwi tn''rF, 
Lewis Horton, for the following rearonsi 

1. lewis H, l’p#ens yroo'^nted hinrol^’ before 
the Grand Jury as well as before Judge Kelly r^nd the 12 .'uror-a 
that sat in iudgment of the Relator hf'rein M'd--'' the rn'id 

alias of Lewis Horton, 


2, Use of this n'^tro -."i'■'t^'.PT’ "^r or^t it la 
believed to have been intentional or •looldertal results in the 
Defendant being unable to discover and u"o Infomr tirr; s'U'h as 
that contained in the attached birth certificate and record of 
conviction ox' said wit'iors to '’ttaeV. ti.i) o"'fJ ' • i I tv -it tr'-- 
witness and rebuto his tos.ti’ropy. (Exhibit '•) 

The use of the alias T.ewis Korl'^r h'- t}'S rl'^tr's rv-r— 
nleinin" witness although not o ro:irlotr> dor’*/''! of t*^'* Dofe’^cnr.t* s 
ri.’ht to crorr-ox'’mi’'’o the v/itnors w'r: '>n i-"r'’!vr. {<■< T>ofo»"«ia''t 
diccrvorlng th^ witn'^rv' ’"oco'^d of ':ti'~o v/h.l'd. rculd ;!ot be 


y 

) 






1 
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r:ircu"-v'ntpd '^nd tJiCTP fo’"p hp vn' i-i i 

I lrppnr' ’">er,n.irv to pr^vicMir. por'’’pt' pri; ttcI h"ip" piit thf* 

« 

tru'th , (F^pp hel p\v (('.) Fprj”ppd 

To .ir'itiut(5^nd r;r.rry '■'nt c-ro''p-nxpr'i n;i t,Inn withoi’t tho 
witneRB* triip iden-t’ty boin.Tr jrroifr: ir t.o of fpr •. i.vt. I ' dpnttc' the 
very purpose of’ crnBr-pyr-mirptirn. 

This fr.Bue Win r?ispd In '^'In+cr’-j W-’t of Krror Cur-in 
Nobis before the Fonornhle i'Vank X. Altinnri and won rieried on 
the basis that funliher proof of oth^’r c;or''f oti v.’ms not. simh a 
denial of Defendant's riyht that it roni,jr-^d a *'nv/ ti-ipi nr 


reverp^l, 


C. PKR.TUHKD TlL’STTl'/lOMY 


The perjury or the iinrt of Lewis H. Linni’is a.A/a Lewis 
Horton was as followsi 


"Questioni 

Answer! 

Questioni 

Answer! 


Now, you told .r, ^lorchei^o that you hod been 
arrested severrl times, I believe you stated 
in con’-^ection with motor vehiolc trul’fic vio¬ 
lations? 


That is correct. 

And also for bad checks? 
Nov 


"A nr, wen 


(Pa-ie 93-94 Record of Trial; u-ited January ?. 0 , 
19 ^ 4 | Horton-cross). 

Said wltnesr; did also further '■.ont.ijy j^tor on m o C 4 f 

V/as T oonvlf;tod of a crin’o? 'A. T ururil” r.-,do j 
resti f^iit i'^ri and '-'n f.hie - w^nlr) j’o»*'nt. pbrut it,** 
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Ap'* tt '.' ... • i; 1 

(latPd ..T;inu-''",v ?.0, 14 rr d •. i i i 

"Hiic’wor'i A-v' v"*'’ • p I''1 o'** i'"i.r 'T'V f'Cf.frior • 


Qiiertioni ^''wo ccpp^;: i ot'n? 


A npwprI 
Quertioni 
Ansv/eri 

Quertioni 
An'^wen 


Ynr ur;'r?'^' Xhc' LjPwjr: •icrt.oT o’" i.oi 'r A"t.o •■cdy 

v'hich i /5 Joy pV n** cr Ion j'o’tc'. 

•{i ht, 1 t* i ;k .'Od r' .i'-t v/c’P 

triT'' ir' , thnl you "lo-du . 

'^er. J r:ler’'od +ho "lo Mo ■ ' '■ u-' i‘ ‘-f. .it v/MPt to 
oourt. O’' iu bp'=' op; plroori i' j-’+'ore there? v/i's 

r*'”' (iri'no OP '■ t'’.’i. ^,io i 

Ari'"' I ho CO','’'-1 ' "it ’VO V/i.*■''c f! 1V 

Of cour '-'." 


I’ho nbo'^o ip om)^' i-.'.m-oj 'e i vi- o*' ;• I. 'oj 1 in" of 

P(1 (T’'’' i no 1.’o' ’ i’’ '■till!!' ’.ho v;oi'o ! •■ ' p i > i 'vi t. TTOf-er 

did porjuro hi'’!f'.e^ f’ orvi ri i; > t(' ’■‘•i 11”.i*’'■ h'o f r’i'-’o orroj’t 

conviction. 


1*>VT* ^ T'1^ f*V 


ti i roc 


on the is- 


hue of th'' gnili or innoccpcp of’ ti'• l^olt to’’ ufroctr the oen- 

I 

pral credibility oT the •'trto'r cornrvLainin - '/ntrenn opd war. a 

i 

natter which the jury should h?’V? or-f 'vr rt’tit.l.r.d to cocnider 
when evaiuatinf^ his testxmort.v. 

Your Poti ticner rpppeot.fii! 1;/ r'’nut’str’ thnt this 
lourt bear in mind the factr: brov ht out eder r-MbhenJiri:" (A) . 

lenial of Compulsory Process of 'u.i v.'f’.'' '.’*^iT’ your Ictitioner 
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• * 

^hows hov/ Defendant was further injur-rM. ,K>t hern- ner'T'.ltte'i 
Ito present the tertimony of r.'ins tn rer-t- -t^^r rtatements 

lado by this witness, * 

These false statements !t”ow.ln'’'! >/ 'er>Tijtted to 

Mtand even though the state through t^o Off lee o^'’ istr - ot Athrne'v 

, f 

|iad or should have had this w.itner''* tr’>c nnf;;e r? v/eli an his * 

tarrest record inrsnuch a ;; t'^e Distriut Atior; e.v ’ s on ic nror- 

ecuted Severn. I, of there i ncJ ictrnentr , 

Petitioner cl: in<r, that this ime ha-- .w-er properly 
brought before this court and that the .Kelator has exhuustcd 
his state remedies by a v/ri t of ’-rsor toram r.obi.^ broujt.t be¬ 
fore the Honoruble Prank a. Altiuori, nasscu Jour ty dud-.o, who' 
denied the relief requested based or t'-s :-.ct that ( 1 ) the Peti¬ 
tioner, Uelgtor heroin, .Itad not acted ’ ro'PT-.tl.y when he finnlly 
discovered the -°rinrcd testimony and (?) the foot that al- 

I 

thou-h the nomn]nin.in.r t staia>ri oM the crimes 

i . 

Df Which hn v/n- oonvicterl -n the -I laser under wr. ich he - 

pet-d, the cri-:e'- r-— 1 -d v.-r^s rr-.. rover- 

bal of the onrvictior., 


’’^t 3 •' ynur Oeti ticier 

»'• s, ■ sritMntien 

fi is.regurd': the ^’••ct that it i- 

'' tlv.c ’ c' h n 

•cfoi -'e thfi j•slatwe’i^h!, t-. 

• _lv. .. ■‘r ti> 

’•’as held b'vcK rrnm •‘>r. ih^" 

‘Uri wltnenr;. 

'ertod that the lionoreble^ dud-. 

’•>!>ni'' y. 


/ 
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i|:onclur,ion an to what the fact-, r-'b: t.nntip,t-H v^^r; mnrr'iy n 

>.ir-le conviction more thnr 10 yeorr. old t^-t, wn- onresscd 

I 

[from the knowled-^e of the jury”.) (Exhibit D) , er-rt'oeounly 

I tated the truth. See the nttooberi Record of conviction of 

ewis Horton (Exhibit E). 

D. THE DE I^WDAh ' " ■''^ S Dli:’'i Kl ) :-nS /Viv.E ND- 

r.ENT RldHT '1~0 C0~Ul-:Sj//i ID THK PhEi'’!BRA OF 
RIGI'T 

The Relator herein, tifrod A, y'.r.'en t.' v'c, was indicted 
by the Grairid Jury of hasnau (Jorrty on 1 ctcb-^r 1, On 

bctober 7, 19^3 before the Honorr.blo Jo/? e Cfrido in l.assau 

I , ^ . 

County the Pubi ic Defender (Lo -a] Aid) who wan ricuiyr.ed to 
Irepresent the Defendant entered a plo? of not ' ori the 

Defendant's behalf. 


bn October 1^'. j .. r. 




Defendant for the firoi. ti.iic. Altbci h eo;:-La j nin;; c-' a b-ot- 
iri' suffered at the hands of pr-i-on oni-lals 1-. .cJoeoi -i wat. 
unmoved and after a urjcf int'-rvifiv; left •‘I'r-'r ceinv tolo i>./ 

i 

the DefenrHot bo didn't wa'nt hin ’•.o’'vlc*;... 

Thet very af tei'ooon (October ■'..■■;Do''.oir •• "'.nic:; 

Jud‘;e Oppido -for nn order direciir’ a psychj-rtric o--inptfor 
'of the Defendant ,p- o,_;, r •.■>.•,p I lO'oorvji . 

' ‘iub'-f?qu(!nt to t-’is date, lo j’uo !,h •>r- '.•‘ivun v/P!. t-'kon 

on the p.art , p, ,;cDoni'U'‘h trit.il Ofv:e' b"'’* lo, W'u .\ ho 
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p-ppenred at the Jail to coinrlain of Dof'* ndrriL'•• :.’ot in having i 
|>'ir, Kuttierp Ecq. nip’-ce npnlicKtion J’nr b?i] two ri-iy>j earl ior. 

Nir, r/ic?3oriouf^h alco advivt'd t^e Doford'.nt that ho ^ 
nhould talfe a plea inaami’oh an noveral i'odiotiu'nto were oendin'j 

I 

knd any one of them would earr;/ '/ith it nuhat'intip 1 .iail tine.- 
All o.f thin WiC done without •^ny ■or,>i i/ninury inventj- 
kation or research into the cmpp. ^-jxhibit i< Tnventi'’-ator*F! 
report shown this information wau not receivocl until at least 
Tanuary 27 , 1^^^+) , 

.The next date of importance in this indictment was , 

* # 

lanuary 4, IS’64 when i.ir, r/icDonou"!'.' vis iterl the Defendant'for ’ the 
third time to inquire an to wheiliur a r. .'intors, L^nq. had 
Deen retained, the lieJ'endr.rt answerin''- in the rffirmo.tive, 

Thon on Jarnpry 6, lQr'4 before tiudve poul telly, 


! ounty Court, ’ r. 
f Nr, v/intors who 


cDonou'^h moved for an pdjonon-tont on bei-^if 
ho (N.r, cDorou-'-h) nrd ^’roicer tf' and v.iio v/rs 


ll'etaine^’ by the Defendant, 

ff~AlTion'-^h It is not Petitioner's contention that t''’ere acts, oir 
inpcti.on a” the case may i'o, 'me tpotanount to ineffective 
counsel, they are set iorth to provide a frame of reference as 
to Defendant's reasons for mistrust and desire for counsel of 
his own choice. 

Judge Kelly who had hr'd r^o nrovlou;' f'qiiestc; fo.*' ur. 
adjournment or for c.han’O of counsel cieni(d t}:e motien cti Irc. 
basis of anot*-'or judpo's story ■'f his exprri'.'i on with th*. 
Defendant, 


r 
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..r, Nc;Uoi'.ov>f':n ^.hon r'lquv'rted tnrt 'i--' be ’.-j''' cc* Iror 
this arf?l;:nment, fh Ir: v/ap clcpi'^d. Ueft'i-.dant tiicn r tr;*-’ 

the jud.^e to dvpqual j b’- polf '■ ► rj tbi'- toe- v.;’r »>'■<. 

On January 7» 1964 b-.'naure ct prf trirl avulirity, Judpc 
Kelly on the motion of the Dcf' nd'^rt dec’oi-pfj - [r’rtrial. 

Durim: the rroeeedinjs of .Tarii!i.ry 7, .^r, IrcDonou'h n'ade 
an oral request for ohan-ye of ’'onvir but unf'ortur-'t*;!y never fol- 
lov/ed throufrh with a written roqu«rt., 

For anproximately the n“xt 10 r'evr t.be ikh-^' 01100 re 
(Exhibit F) and radio and newr. Irojidoacte '': rri'(’ rt'«rio.'; of 
your Relator’r plight. 

On January ?0, 1964, a new trin] r-poi bf'foro Jud''^e 

Paul Kelly, Mr, Jamer McDonough w^r rtill ooirpol and a nin a 
written request wan read into the rp,;ord to nomi t tM*'' Defendant 

9 » f 

(Exhibit G) to secure counsel’^of hin nvrn choice, and for dismiesal 
of Mr, James McDonough, The latter request be’'” ruppcr*'"d b” 

Mr, McDonough, 

The court egnin denied ther« -no-*,!p.-i'' op th" brrir of 
what had been said by Judge Goldntoin c'^'pc'’"”''! n''" ano'*'h'’‘r rnnarat** 
and distinct indictment (p''r-es 36 -'d^ of Hrcrrd). 

Through the balance of tb'r trl-d the oo-rooH-tnt v/f' to 
make numerous motions relntln' to e nt-a-.r ho por-,ni+ r)ofprrv,p-(; tp 
anneal the court*s denial ot o mot 1 . 0^1 1 c^* ^ r-p re^ 
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« 


'|U'’S'ts thr’.t tho d iTruj;']. i Ty h iTfinol f , ci'rp'^1 •• i.nl.': ol by 

■prison offic3r\ls and a reqiir'^^t t" hpvn c-Tfrin vritrx'rr.Ffn ?p^rnr in 
his boh'^lf, (Exhibltr A '’rd i). 
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tho t^rrr '■ ‘ thjL ^ 
few 'ittor/!' : -; '’ri(^ twi \r 


'l:' * ’ ’ 


t, the. 'i •!'! •.;• 

f’hojld not h?,vr. be’ -, msocI ,i <' p K"! ' 


'!l 1 1'6 with a 


■ -■ ' ’• i o Ih'Tr' canes 


'• f r* * 1 rs 


' for deny- 

j.'-■ the- raq;;entod •.vtjoi.r-.xori r. And, I'i.- ■■ tc l.h.- -ffoct 

thr*t thi-j v/n:- tho ■‘if,,, ihjr: c mv ' j <• . , (► only 

urtrue 'n-f pn;rrp,;^.- tiic ..vdno -rriwr.n the: .'nii Cc LcJ;n'^in • r; 
conversation had i’ d or -.ix. 




W"* fiXlpn w'**' '■>r‘ni I »*'( ^ 

r'lff r-i V* ter r* I ’ f' M« • 

loss of t*i-.- ri ji.b lo d..- , 

%nj uftop O f.'V ;.tf -'•rs- ; 
call wi fr:&<iv«.f J ''I'''!-, :i, 

Defendant* fi o j- • 

fyit'-r*:- lend.: n:; •• ] \ . . . 


*■ t • -.our’ -t 1 


'(> ! ■' 


■’(. 'f ' r -.(•'j n 


d ?r.( j in 


K 1} , • . c , '> • rn to 




that nic r i- 
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if: • tr'i.r 1 in v> ' 

Sec^ XO-. ■ ‘i til ■ 


if'-' .1* 


2S of th<? ’ 

;• • j •'. I 


two n-iyl i,v.- 


ix* ;;)]'j-'eri • 


-J,; • . ‘ . f.,-, 


i ‘ ' •. . ; • 


ii" i'": '.'.n \’-.r • ' *• • 

tUjdpn r'"-| • 
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hif aif.Ti'iI ' ■ 

CL Llori.pl of " i • ' •• ... i ; 

Kourt??ntJ' /i'n''Mrlii* 

, -.iri . r.' i » : - . . . • • . 

* * » 

cro'';<j--r:'.ni „'.t M'r 0-^ -o'i L''-;'- 1 -i' - :. -.i 

^ of 'lo'-'f'i'. ar’d •. j 

right. H3 know nothin- nbout any quet:tionG about bool-akin- 
or in connoction with ;.,r, Argentine or the rttraotivc blonde 
or nnvono else." dnp’ed Dnfond-nt the r.i-ht to orcar-oxa lina- 
tion and boca----' of his rorlt: .-. n i-d ^ reinforced and 


:\ 
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oroatcd a pro-uiiipticn in tlr. '■ f ' ^ ^ ; .’ry •: v»*'"t 

lev.'ia Horton hod junt t-^r.tif I'k* to v’.n *: •' 

"'h\r cor.c’i'.ct r:''t orl.;^ wr.r’ ^,;i ' ^-ynr of v/tiat the 

jud.jc'c rolo : v- Ka't infjL '’^ ;cd on t’v. !Jo renrio'-.n to 

cronr-^'-^'iniino a v;itneor in vlnVit’o>-i r,^ t,i,o Sixth Aracndnient . 


WHEREPORS the Petitioner tnlv woiirt to 

issue itr V/rit of -labeoa Gort 'ji' addrerred to 

, Sheriff of 

Go\>nt;/, State of lie’'.' York, diroct- 
in" him to have the Relator he’^ein, AL]'’PS'.' A,. AHGEKTIi'.E, 
returned to thin jurisdiction and orou d’t hefcr'' thia Goi;rt 
forthwith and that at that time the Hrlatoi- hoiein be dir- 
charged from further custody. The Petitioner f'rther i rayr 
that all proceedings in the G/unt^' Court of ./yo>'in_. State 
of ’Jew York, be stayed pendin^ the heariv.- -^nd »'et!-rr;>iratiar 
of this Petition. The Petitioner fv'rthov n.-’-' t,hc Cou’-t to 
admit the Pvelator herein to* hail pondin.' the hear in;-, o*. 
this Petition and that the Court fix the ■ Tour’.f of I’a.il, 

and that on furnishing ba’l to the' Glorl: c-f this Gourt that 


*But in fact, as is shoy/n by Exhibit h under l.ilo thir was 
not the truth. 


4 
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'7>^/=^KA/o^wrj ^^rsPjecr^ou.^ /u w A(>A^xwai^ 

%S (Sr^r.'AJr /<^/ ^<f(j£sr 70 /^pftT 7///S A^or^w 

/A.'xo rnd. 7o^ /r /~a .eu? xx 


o. 

I'V- /7/^ t^^^O/CO. 


/9M/> /r /-£> ^ />/</^r 


Yao/S /‘/oAJo/Z, 

^ ^auioY^^ 7/^^S TfAi£^jQ7Sy4er7^CfJ.4.y /A/7‘o72rif - 

<^AiO S^*x/6- /a you/e. /r^A/ajel- /P/Tt'^/’/o// /W«s /y?c/^ 
7?//^r C'?V 77//f /^^7ffi//oc// 77^ 2S 

/^6'f^ 77tto y/>/eC7/:C//X<7S 4a^ XT/^ X^AfSS/*U^i.yAA-y ^/n-’dr ^/Vr 
^ /C7/P/{/ /7/7/^74j ^/tar /^r n/r 

^aar^rxf O^iL^ A^/j^r A//. /M£/^ /^(//7/=bS£ /x>/2. 

7?//£ y/S/r 4J///V YY^ £4j/f^ j^::::^. /=hie. /^ <=^a*/^M/ 

yo /SIcT/^y^^ ^a/€7 /7S AO^ZA/iCgS ^(SaMAT/" 

7^£ //V 77//^ V^z/fL, Y^ Sl^xarfztzA/ /s rf^^C /<y/9A/ 'z3j^^r'' 
y^Tir c>ma ox rw Shf^^ ACf,7AA7£s£^s ^7ieA/y/o^^^ aa/ /7/f^L 
f?e^rr^fo^y ox/ 77 /^ tt/as 

YY^ A^a4/ot/cz/ i</^S A*vAZ^aztAf4t^ ^</ U///.AAZ //iC 
77A^ 1.^/4. ^AA /^r^^Ozfy /*^o/Czi/zzy(7 AT/Atr' 

^^/cAiZttA/ CSo(/A.O (ASzfO Z^JS ^ AO,rAAA£S AAA A^t/ S<e//Atlff 

',-iJSC 777/fr YY^ «=C/<W^/^ 'S'CfzZ^^/O^ xps A^ 
Sj^^Af.W Aizy^^x/^ /yz>£ ^a’zta/^a//', ^o /~o 

Y^AA/jry^ i^AO aJoA' A^^Jl/iAy /Z? 777£ 
'^^y}^ y9^t/rz9 YYa 2^^A/AZAzi., r//* At^zfAd xOjToJj^ 

A^if0$4^ Oa/ f7Y^ /YftC. /.4f7t /zezc^r^ /^zj£> IZ a^ISq 

YYs Y/^(Do/Up^^a/ ztj sS'oYJ^^a/^ a9 YY^ 

Z, ^ Y^Yt^ YY^^04/at/aAA 
7t> ^ >S^O, _ 
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^ U/OA}l/U rb Me /fS‘ o/c /0£>6 

/^ua^ yPS //^aP ys yy^/^o^r/f/ur 

72? J>ei/^eA/S£:. /^y^& /PjC 

/^€ /f >Sr'/?JiC/*t^APZ“ Gyft/£ ro TT/de /yfy/MsT^ 

/6/9J1PJ2. /y^/^ ^auc 'SeyaAftPt:^ oy^y^^c*^. ^ys | 

'^y^/'i^M£A/r’ y^£y^<yr^^ resz7A/o//^ /^ M>£:roAJAi/ic^ 

/// TT^fS /^L^o yyy/oto S/y^ /s ^^£s7?oaj^j 

cWcv^A///vtf /Vye^ ^M/fyi^rTTj /9 C^e£/9r P^r o/* 

_ 4^ .... I 

—^ tyjoyyij yyKy /^y WJ* r^MC T'o J8^,,y4 tv /Xu>^s^ 

y^TTi/y/roA/ 7Z//C yy9cr Tpy/tr A/es ^M/MMyrr^ M9S y7/y^y9^ 
G/t/y^y/ ^Wi^yQyJ TXSrTAyOA/^ Aa/ yMS C^^r, TW/tr y^. 

(^CA/r/C/ z)/c ^oy^yy yo yy^ ‘yis/r/^any^ ^svwfc- <S>h/^ />✓ yy^^e. 
*S^y^ry/viKA/r i^Pycy^ /3/9a/a) v, 

yoo/C- S^/ATd ro 7?//s Go^rSy 

/9/TeA/Po V r7^ Zo/9y COPS Sh TAysyr/TfA/y CaJ 

//py/Af6- AZ/Z. /ZproM, A3^cwc.ofO ro ^ ^aaspoAjit/) yoPMdp, 
A^^z)cA/aycp £ops AToy CPPpooe AZ^ 

/ZoPrcM P^y>ypti/y lOAytfA/ y^£ upps ^ypPLcy*^, 'S^e&posp 
cbP /^/y ^oc£ Apby p/pr /V£ Z>ay3 yyor y/Pt/£- Pcc'^pyc 
/yk:7:s /*// y^^^od/pyycA/ zyj/r/v A^A^ptaa/, 

y>*yyo ffy^oAzo Aa)*/ 

72) 7P^£. yAfo^r /Npr y/£ //ps 

'\^M y^cAdPo 7-0 Ay/^^’3PAy/~ y?//S Ciopy^ 

y9LSo JdPeposy A- ^ mo y cotsa/ yo y/P(y£ ' 

\/f^Z)tAOoJoP y^PjWsyvr i/yPSP 5 A% 7H£ Goer 

Vi^ifoyos toti.u GTPrd Ttipy A^£ Af^OcPoucP ^ps ytpoc 
AfbPMMji ^cptjysn 70 3£ ;S£Liypeo, ' 
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/ )^u/e j JT oaJ /»*£ J'/tM 

71} £XCi/££S 70 D£t^ A1^ '/ '^fACj ■ 

‘^Vitr QeiM /A/c/t/eo£^^r£D a/ouj /7o 0/^(/s -I -JZjf 

£ie/z^/’S Af /^jfz AfAjo . 

'^^rsAL - 7?^c 72i6Hr rv oe. 

C^/>#/V C^OAf££^ GA^ A^V C^ooS/fA<^ - A77“ , 

^d^/9Sr^ ro ^'e/9AJr£^ tt/c ^^vyr.ro a/ah/^ ry^x ^OtrtuAs^ASj 
%//f T ££££ AA*4) /CAioto /9e£ y/r/9L 7T> 7X£/=AA}S£:j\ 

-/9/0/} 7Z> 77^^ /^P£iad.*/ (Po^£sr/e^/^0^ 

-So a 7S 7£> JQ/e/AA^ ^/“' 77?«c A^yrAf^/^AJO aAoT ^7£S. 

Xccf/i ^M7o/e.j /At you^ ^£a/££ 

<>o£ rA jAfY y^^ptoA/s^ A<i>^o, 

/ty/f7£/A'6‘ ^ ///rs 

C^//(y£A2/^/,Aj6f P^Y GoAAsrfTitnoA/AtL /wtC///^ \ 

Gti/i£A/ Yo(A/^ Y/oa/c^j 77//i /aYPP^SSaoa/ P7Y^/ ^ 

7/!/) /a£tA/c^ o3'70Y/ou^, /? SA^/fPr Goy 7P/trT/h/i 

vsscsPiorfvt. 70 t?^£ Gokts - oe. rH^r £><■£ -Z>/^ 

/'S y'^ ^^Y 7>S£.A9y My ^/AJCr ^Od677t 

^O TtOfpL , 




At'MS /T^/r/C xSVt^X/ C/£r£^f^9i, A*Y<S>7 jA^£^, . . . 


#/ - -. 

7^0£ 7-0 A^Y P/7Sr AEXP*A^^/A>CCjC^ i^TOQ ^/^eCO^Sr/PlC^ 
A^P/J/> aPL^o A*^Y A=>/£yS£AJr OaAjSS^ nrAAA7tA£ a9£^A>*/S , ^.. 
/•^TAOAJAt YoV/^ /Y(>A/aA^ TO J3£ /9 ^ATf/e/J 

APAJfi A?yP££Ai7^4C yCOAC A^cAAfP^ yP£7Ad9l/£,/7^ ,yoO 
•/)/€£ £A7Al>o£Mr£^iy pAPAPjJtAt/e. A4jf/7A AiAoST" OP,yyyf 
77 //^r a//JA£ //PPP£A7£0 re> p^£ ^aaac£ /^y aaakwa^cp^/to^ 
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moK. Pi/xe 

me S'op/.^^c -■ 

CauAJry^^e <eJ/srx,er <2>v^r - JT^o^l a 4»<J y9PPrPi/^ 

■ //oA^iA ./>6P,*i^r» Pa£aS£ (SA^AJr'p^e' 

tM ZC/e/zr j,7z> /ZPAA me ^^mejses <StjPedutti ^ 

HA/Ao a^/s.£. iZ/rpc. ro Oap^azss. ~/P/ 

////JC(?Ce^7~S 7T^ /9 ^.Loh^ z"*^ ^//75fc/<> TID 

O/^ /TD ^JT/z^/zC^ Oot)/OS<T^j 

//^ 7?^£ ptefzs; rz> ^O sc, AT czMtsr ' 

<S/^AA^r z'Y/e. ^ ^A/^r Sa AAzCyuj^j ,i 

:^AA^//.Afe. £0^7?/ APll 77V^ fy^cT^ S*o Tt/aT ,' 

/Vkf KA/lt'. ,Q^ TZ> A^ilScP/^zacy (pU£S7?oA7 rTA^ 

y^ A/£ A//HS4rd.A /S OAJOe^/Z A 73^ze^i/3uz ' 

^^PJplHUz^ /9£,S0> 

m 

Ly ^ShtdA^tTfX.*^ 

C?iua4^/^^ 



^ziAAtAA^ *y<yv - 
“^jssAcarAOj^ o y 



2>£A4iAdAy^7‘ 


f 


I 
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EXHIi .• B, ANNEXED TO AMENDED PETITION. 
y\. r i /T C . * 




TOi Hr. HODsnoush Rei Axsentinl - Investigation 

of Witneocos Friday and 

FHO.Mi L.Hotau , Saturday Jan.24 and,25,1964 

‘ * * * . . 1 • » ■ J- . • 

J I, . . • .. . • • * ' 

. » • ' I • 

1; Ilartin Crelwltz, ' ' , . 

•' ■; • ) 

of the Hershey Travel Agenoy, Freeport, N.Y. 

Intcrvlo'jrcd on the afternoon of January 24th and i. 

stated that he knows nothing at all about this natter, • '• ' 
Ko not know Argentinl either by sight or by name 

end ho never heard the nano "Horton" until this incident with 
the ohcck. The nornal procedure on receiving oheoks is that if 
it io on a looal bank and during banking hours they do not question 
tho olient at all but go in the back and quietly call the bank to 
verify tho credit. • c . 

lx* it is after hours the olerk is supposed to askMr. Dreiwitz for..i* 
but in this case Mr. X3a:eiwit2 did n4t authorize cashing of tho 
chook nor is he aware that anyone had authorized the cashing of - - 

tho check. >.■ 

They have n4 standard procedure for looking at automobile 
lioonees or other identification and evidently their rules for 
cashing chocks are very lax. The man who waited on Argentini was • 
Uardenberg. ho did not have travel agenoy experience before and . 
has since left Hershey. Mr. Dreiwitz went on to say that if he 
shewed any recognition to Argentini, nodded to him. or said "hello" 
this was nerely in his capacity as a salesman. He said that hk • 
ii a "professional salesman" and part of his Job is to greet 
and be pleasant to prospective clients. 


2,-Anthony Rossi ' *. 

{t located Napoli Drive in Uyandanoh and upon checkins same 
fittnd that it was occupied by only two houses one owned by a 
dolored family and the other by a white family. Neither family 
kf^ Rossi. I made inquiries with the local police patrol, neighbors 
pieW office, all to no avail. 1 checked the looal school board, 

Shei^n Clerk at the school, checked all the looal schools 
fatr/Aiidren of that name with negative results. I then proceeded 
to. Oe|K .(ark in the vicinity of Jordans Restaurant and qheoked out. 
ueverAllii^heonettes in the vioinity in an effort to locate 
|i4m^4il|^ts were negative. 

I j^diAi\lued this branch of the Investigation. 
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Ij, Island Bike Shop. 

found that the correct name for the above la the Suffolk 
Hartley - DaviUoon Motorcycle Co, and that they noved from , 
jinrlae HiL'ht-ay to Route 109 In West Babylon. I Interviewed tho 
:unor thoro who gave hie name as Gene Barron, phonetic spelling 
ho nokno::ledged they knew Horton as Horton had done some painting 
or him on notoroyoles. Ho diaolalmed all knowledge of Argenlnl 
*llcl PC'/ that he recognized ny description of him and his car 
... hhc rclson ho recalled It to mind was that for three days In 
Jccjs::lon In the ounaor Argentlnl came looking for Horton and 
'.i- v'iry Insistent on finding him. No one else In the place knew 
jer.clnl. 

4 MILO ?? 

The above named female was given as tho Proprietor of a 
beauty narlor 'dnd a possible witness for Argentlnl. X 
fj^gcovered hor%true name to bo t^ary Ann Hlgllacclo. This 
Rubjeot is living at 1006 Tookor Avenue, Nest Babylon with her ^ 
two chll-^rcn. She Is oeperated from her husband and uses tho 
f;1:ovo n n.c which is her maiden name. At first she refused her n 
nine r.r.c: c.ll Information in regard to the cose we ore Investigating 
Hov.cvor, after considerable discussion with her and her mother 
i learned that she hod been active In Darlene *6 Hair Stylists at ' 

91 Carl:ton Ave., Isllp Torr&oo. Shohad some kind of Interest In 
tho buRln-ss as did her mother. Tho business had failed about i 
six contl- J ago. The subjeot etyled herself as Manager of the i 
beauty parlor and claims that Argentlnl never made book on her 
urcnlscs although she admits that Low Horton called to prepare the. 
ray for Argentlnl*8 coming to floe her In regard to making book. 

At that tine her shop was doing poorly and she might have 
entcrtalriOd the idea although she denies she over entered Into any 
agreement • She went on to state that Horton had a collision 
comewhoro In Lldenhurst and that Argentlnl used to hang out there ] 
and she rv.s aware that Horton and he did business together. She 
would not or could not state that It was booknaklng but she was 
poRltlvo of the fact that they know each other well. Argentlnl . 
stated to her that he was doing bookmaklng with Lew Horton. 

Horton hover told her In so many words that' Argentlnl was bookn^lng 
at his body shop but he Intimated same. She never saw the operation 
horeelf • It Is my cotlmatlon that Low Horton has^ either got the .• 
illgliaahio family under his thumb because of Indobtnesa, or fear 
of him. I subpoenaed Mary Ann Klgllaoolo along with a fee Of 
at.her home. Subsequently I contacted her that aha was to ba 
at our offloo at 1»30 P.M. thla date to discuss the ^tter. She la, . 
dfxald of confronting Hoirton and I undarstand he la to be on the , 
stand before her, - ' i . 

^anusory 27 > * 1964. 

li/eb 
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EXHIBIT D, ANNEXED TO AMENDED PETITION 


•«ch r«c«l««d at trial thm v«rdict «<ould hava baaa aora 

tmfon^7<9 t« tlka dafaadant (CPL f440.i0(l) (g))» and (3) tha jQd(^nt 
ymm 629t4ioad ia violatloo of tha defandaQt*a conatitutional right to 
call aitnasaaa la hia owo hahalf CcPL $440,10 (1) (h)), 

' • 4 * ' ’ ■■■ • 

Ilia facta alleged la rapport of grounda (1) and (3) aza. 

■ Im iriiaiiii »il aC'uclel wxklt'siHMura t.'o ta* *» ' ~ 

prior crialaal lacord aat oaa of aliaaoa. tha trial record ravaala 
that tha vltaaaa waa croaa-aaaaiaad aatanaivoly aa to bla pravlcaa 
crlalaal record. Ha adialttad aararal arraata for iaealag bad 
chacha Ttrlal tranacript p. 94-9S)« caaolctlona for al thh old i ag aagao 
and drlTlaf vithoat a licaaaa on flea occaoiona (trial tranacript 
p. 90 aad 101) and to having opant tlaa in jail (trial traaacript 
p. 90). He alao adaittad aaa of tha allaa *Pavia* oa rhacka and v 
credit cazda (trial traaacript p. 93). The witnaas failed to 
oentloo a than twelve year old n lad waa mnei r comrictloa and aaa aot . 

and did aot volroitoor bla oaa of tba allaa "hip pana*. laaaancb 
aa aidiatiatlal avidaaca of o prior crlalaal record and tha oaa of 
allaaaa bad boaa latzoducad at trial* proof of the tweivo year old 
mladaaoaaor conviction aad aaa of tha allaa *lippens* would be 
a oraly caaalativa and aot aaitarial or likely to produce a wore 
faeacabla verdict for petitioner, (taopla v dalaal* 309 ■ t 3oe* 

3301 iMlriAJtJllflUnBLk 37 Mine. ibp. 734). 

fba patitleaer baa failed to allego facta taadiag to 

• • 

— « 

'iShU that 0ba praaacotor knew or ahould have kaenn of tba prior 
aiaiiMaaor acaviction. fhia diatinguiabaa tha inataat caaa froa 

1 ■ T 34 994« upon ehicb patitionsr raliaa. 
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yiM prior oirfti—innr coovletioa and tmm of $hm 
*ilfy*M* aora dlocovaxafela bafOra trial by tba exarcisa of doa 
^iUptooo* yha witaaaa* erialoal xacord thawB tha coovlctioa aa 

oa oariooa ladlctOaata la alilcdi lila obmo la liatad aa *l«ipfiana**» 
Bvoo 1£ aaobtalaabla at t r ia l » patltlonar haa baan la poaaaaaloa of 
aaklblta aov offarad la aupport of hia application alaca at laaat 
MHtck 18« 1970 (aaa Iraoaaea dataa oa tha varioua axhibita)* oa 
.ItM^aabar 3« 1970* ha arda a prior notion to vacate and could hava 
pro rant ad thla arguaieat* lha delay of nearly three yaara 
^Mdly foallflaa aa tha doa dUigaoca required by CPL 9440.10(1) Ch). 
Am' Miwore or fra* ooeioo eo oacata ere vlOu>ut worie (cM. a440.ta 
(IXtf aad (l)(h)| C9L #440.30(4) (bl). The aubataaca at groaad (3) 
ralataa to tba fallura to adbpoaaa three vitnaaaea at trial* tha 
aaise arenta aara tha haala of two prior aotioas to vaeata nada by 
thla patitioaar both of ahlch tiora daniad. ooa after a full haarlaf• 
( hioola r Araantlna . Baaeau county Oourt. Dec. 31. 1969 (lally* J*| 
and People v Argantiaa. »Meao county Court. July 8. 1971). 


Couaaqptaatly. thla qrouad la no longer available to patltlonar 
(cn. 9440 . 10 ( 3 ) (b)). 
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Th« notlM 10 d00i0d la ftill. 
90 OmOED. 


M ■ T X a 


I^txdi Qctabar IQ. 1X7J 


. I .* ;• ■ 


/. ■* J. C. Ca 

- . — 7 - -TATt Thm pvtltlonar ba ami la haraby advLaad aX 

•l>P«ll»ta Dlvlalon. Sacand Oapartaant for 
footing laara to appaai iron this dataxalnatloa mad 
S?*Inobllltjr to rataia couaaal and to oar 
J^.*?®*®2** patltlonar nay apply totba 

pirlaloa iox tha aaalgaaaat of counaal aS for laaaa to 
* “ aa a poor paraoa and to diapaxwa with priatiof« 
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OF NEW YORK 
—agaliut— 


■: l\, AixCilNI’IlS 


HON. WILUAM CAHN 
District Attorney 
Nasseu County 
Mlneolo, New York 

?\LriC2D A. /.rvCDI.TIlffi 
Dcfcndr.nt pro so 
Box 172 

East Kcodov# N. Y. 


Defendant 


F.VERS NUMBERED 


Notice of ]«fotion/Order to Show 

I 

Supporting Aifidaviti_ 


Answering Aifidavlta 


Reply Affldavlt&._. 
JUfldevits/Exhibits 


Filed PapersL. 


Briefs: People’s P«HHoner*a..Defendant’s KaBpondent’s..„...- 

The foregoing papers numbered 1 to ,. having been read on this motion.~ 

V-’to v.iiicnt:3nt, i^ro so# s.^veo thia Court for loava to rcar*juo 
carder Ci.’ tl.lj court dated October 10, 1973 which donied hl» cu>tlon 
.acAto ^ 

'ihi.' codon for rcnr^ucent io granted and, ux>on such rcaryu** 
t, tl;a crl jinnl decision is adhered to* 

Tiic dilcndartt contonda that, in arriving at the dociaion on 
inc 1 01 - hij notion, this Court raicundorstood tlio facts. As cvidonco 



/ 
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:ai::ur..'.::rjtanuiL.g, ho pointa out that tho Court spoke of tho 
tnesc Uorton'a failuro to diacloso his use of tho ali«xa "Lippens* 

:ro# in fact, "IlorUon* was an alias and "hippons^ was the witncaa** 

<jal Ic should suffice to point out that the word "alias” 

c!i.catc3 r.'c. .viy tliat a i-'orson hears both nanco. (F? oole v f.p llcn. 

1 :%isc ITi; 'lack's Law Dictionary (4th cd.)). It docs not 
Icr to vkcth.r or not tho nat^c ^jivon is tho true loyal 000 . 0 , 

’"'^7TT7- I I ■. ife », i)or*"rT^c^^ITT7t"or k HI.VJ or ut.uviIO :.;kVo fcrM>v,n wf 

\ i'..;3L:u i'd ii^o o£ tho alioa "Lippuuu". itorcovor, oven if cam* 

pro;..:cucor ckl kr.::w, that fact would bo norely cu/.ulative in li<jbt 
ol the tcatj...o.;/ that Boston had uood tho alias "Davis"* (Soo 
K 3C3 U Y 200 ; Pc ooio V rannir -i, 300 2J Y 593 1 

r-c V r-.r.o, 235 U*Y.S. 2d 63(3). 

casoa cited by tlio defondant ( PaopJo v ^?ltkovr»kt> 
x.' :: Y 2d C3 0; Pr. o-.lo V p.obortco n, 12 □ Y 2d 355) aro entirely 
censistont \:LV>* tlio reau't reached on tlvo initial aotioa. 

Tho defendant also allogos that Point IZZ of his initial 
otion vas ir-.'^rop-culy deniod* Zn sUbstanco Point ZZZ assorted that 
the trial c<;'.:rt erred in refusing to stibpoena three witnesses* Sased 
■>n V\o paperu then before the Court* it concluded that thie matter 
-. 1 1 raised upon tho defendant*a direct appeal and %fas no longer 

tvallable as the basis for a ii;otlon to vacate jud^xaent* (CPZ, $440*10 
;!))<b))« Tha defendant now contends that this argunont was not raised 
iT&a the direct appeal. 


« 
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Sufficient facts appear on the record of the proccedinge 
in} tho judgment to have paxaittad* upon appeal frcia aucb 

adequate reviev of the ground raised* lf« as the defendant 


<*■ 

\ 




oo eiteh appellate review or dateminatlon occurred, it waa 
unj\tstiflablo failuro to raise such ground upon t2u> appeal 
perfected by him* therefore, this ground io not available 
poa1| siotloa to vacate judgsont* (CPL $440*10(2) (c)). 


I * 

itc;’ t 

W t 


SO OSOCBEO. 


Grv4NT^. I 

VC *-ar 16, 1973 1 


}!. :;0LD VV. McC0N7!fLL | 
_CLEkIC I 


S 12 T C !S 


i'SAia Z. Ai'r.IiiARI 


* c* c. 


/ 









I 



FULL NA7.ffi OP CHIID. 


maiOIm NAtti or 


OATi or ■tciin 


KACC or occunriMi 


5i.7-68 lo 




!!r. Alfred A. Arc«ntlne, 19075 
Box lli9 

Attloai mw York l4oil 


•fife or CALirOMNIA 
Oe^AHTMtNT or rustic MKALTH 


RECEIPT 

DUPLICATE 


•iv • t to 
root* v« I lAi 
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tvri or cvtNt 

D_ 

■tcitM MitnriA 


2.00 

2f3DT. 


NAMC or f KAMI OT «r0U«C 


Stiff of CillfiriU 
DIPARTAINT Of 
rUIlK HUITN 


imiNT cf rvtuc fc^rttT/ «• I L u I 
C70C3>9taca 


0 /> 


TKj (S to certify ttijt 
this IS I irut COpY of 
tht dooumont filtd in 


tb# aooumont 
this offict 


cMTiricAn Of AirtMomo phtucian o* Miovirs* 

l tmtf rfllff /All I tk, inti «/ itk tUi, mht aw /C^O-'Wm. flMt W •» 6 

•9 lir JtU thnt iHlrJ. J ’“’V j. ^ 

itawoi 7 

Ai f 7^/7 ■ ^r-O L't .. ^ 

r«»*»^a*Mik •# 

Qmi nimttAsMfram . \ * 

r:-- ^ on!« 

_ •" . 


OATf or mill 


12-22-211 


..■(O.*l0i«<.i»lt 

Llppons, Levis 
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ci'l'y till- ri-< -.|,U ,.r tins .. 


" ' 'I.I -ll.J. . I li.iv. I. . „ . . . 


'I I In I • I /ii- ^ li a I rue 


I-)-.llLj fiO. _p_ 




*:':.?iLlL'TC i:5 OF 


V't \-,i, r't 


Arrx:5.‘ ' 
K:Ct . 


DIPF.r !ou 


I MAi< -t 


O'S'-OFniON 


<i r •'vio 111 I'Lf . 


6-30- 


' 0 '.fi ; .. , •.:r . J : > 

Tr-. .-rri., . 

i .■ 111 11 :k.ct. ilij.’L. r, i,'p. (p/ :'/ij lii-wwi'-.Ufcj- 

il'i'uUlI CKk) I 


V>i5«pt '-TcacIo-.f.I.-Y J'vJn Horton 


nl-t'vln f,lppJno 

{hum , 

«« 


lo-u-60 


1163 VIL 

(Failed to rJpn'i 
’•lijht tufii) 


10 . 5-60 

3 das or $L5 




D Mloaola, JTJ l ovlr Ho. tc-n 

jiil-LoiiJa I.lvpaiia 
[I*vla l.ortsm Lippinu 

^ ‘ 

0^' HO)ton 

•* , ■ ‘ ID 

■* I ■ * • . 

* * 

' IP llorton 

1|n|Mljyjpi|U f«iK» UoHon 

V.'* Al'^ifior Jrnts 

fi, orittM 

*1 .'»> ’ j 


! 11.£;7-Cj 


5-5-t*. 


X ^ -r*. 


fiac. 3?S?A FL 
I Fraud Clu.ck 


Fruud'.*! 'nt 



iti'i/imy 


11-30-6’ ro 

o/e Pvr.LltutiOn 


Y-30-65 Civil 
co’jpniiiiot 


[ S^-2l**.65-CorTvl«?lioA 
FG cz chi'.vfioil, P ' 
2'--5 yra.ffi 


Forprry Pncl-WT-S g,-c«» pa aVov^ 


* ' >.U liikif >< M 


iM'WiittttimiftrfMhiiiiMii* 

•rilr TifC^ MJlifith;. V) . in (l.t| mMU»« 


HMflP 




f 
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EXHIBIT G, ANNEXED TO AMENDED PETITION, 


At :: iHrial ecrni of tljr..-. ...(Courl. 

- 

y<« ----..._.d»/of. .. 10 ^^* 


•:. .ni. IION. r.-.'.r ril-UL''*.. Courity ■ D^..Nassau.. 

_ .. 1 ^: ot;rt.iit No. Ivlu7 


lEOri:^ cy T;iE STATS 0? NiiT.V YOEK 


FOB ru'm 

the People 


AGAINST 


A. AnGKrTTT.'jr 


Chr,rle.: r!rrclu*re 

Ass't. L»lst.rict Attorney** 


Jt».-.C3 J. !'cDonoUbh 
PoLl Ic .ycl'or.ciei* 

FOR Vf^T 


./•-d.'int :rj;\v..-ioo ;.urruFr.t to Section 2'jn if ihe ^oAt of C-l-rlntl 
;oceduA*c. • 

This Ci;u-c luvir.i; Lctn called In iU rcKuIor order on the Calendar, on moUon of 


■ ~5 ‘‘i ?_?—.:.' ■'» Aroibtent Dlnti j ct 


-..Attorney for the__ 

•dored that a jury b.' called and thU cause tried. 

Jury duly drswn. called and sworn, or affirmed, and cause tried. 


Peoolo 


.'LQaaIii7s*tni.. ejj.'> cSax:xocH&«t7rarivoffTccrjraad<8wb*oQatatfa:.lJjcjjcajra>iRUr:Gom1.)aad 

i:.;. 'cr tl T (txst3r.‘tr-atAtLc/ dkl< ffaikx.*aiciullBtJsAf&Ttis^a&tho 

^.ntiFry -'• »• •! ‘!cDor.o’.i«;!i nevod thr.t prospective Jurors be 

•••'Cted to l 2 rve Court room na h»: hrd Notlcr. to nsko and he proferrod 
:.tke 3VC-:-. n.ctlon In their obomcc. ’'otlo.'. Jrarted. rroapectlve 
• ■’crt d*r<’ct--;. tc leeva Court rcoc an:, t.ney did lo. 
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EXHIBIT G, ANNEXED TO AMENDED PETITION 

■:r. moved to Le rcllov&.l as Lciendant 

‘.od Couniiv'’ o*' o’vn chooairiei end on nil o-h':r .^vovr.cn rptcliMoc in 
nv.jurAi. iVjtlon Drirloc. 

cic^criwt, of uUfi-r.i, li.r. .•Jc-^cncLij^li i.;:, to deurt p .loven” 

•» -uoroiv^r "'lot! or. to Stay Procaedln_,u", h chived from 

r.t. tl.t vc.v.rt rcrd samo end directed to uo mfirkucl cs Court * s 
.-1 . wV xcontlflcrtlon end mace ptatexent .vhlch rpi-oera In tto 


ri.- .'i'.'.dec to County Joll until January ^lot, 1961^. 

•J. .r.-r.uer;. 21jt, 19wc, ”r. IlcDonou^^h, Counsel, in a'vsense 
i; i . j c ilvo Jurora, tnfonnod Court he hf d received a seven- 
; c: . I'i r frorr, du^o u I** oadad, " I'otlon for Stay of 

dfifcnu:nt v.ut;tcd to road tho Courl. The 
•«. •* oec to pt:rriil. dofcncont to road r.aT.-.; tut ^.trp.nted Mr. 

. vj rt .1: 3! on Lc rovd sane. Thi' uoort d>-r'.lod Motion 
■'ur.’f li.< .. 'r. brio;' and vUrcctod 3uld brief oe mp.i’ked Court's 

,.r. !.cJo:.ou^h :r.ovwd for c.G;'.tir.uln^ objections in relation 
to Cou’**'.. Exhibit »b. Motion Crur.teJ. 

1 fend.mt j'ex'inded until Janurry 22:-.d, 1 

Cr .;u:;urri' C3rd, nl„onoo of Jury, Mr. McDc..oiijh 

Inforr.td Court he had roc ;'./ed noa3aj_,o In rritlnu fi*om Dofo.ndant 
houf’ed. ' Motion for pr. Cr'...- Crtnllzii; b'jf'.r.d'int the Hit^ht to 
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EXHIBIT G, ANNEXED TO AMENDED PETITION 


Ooriesp:.:-.d r-Ith The I>eitrt.;-.ont of Justico". 
^hia iv.c tha Record. OeclslDri Reserved. 

•f ' , . 


"‘r. TcDonou^a read 
••.c rcrk&d Court's 





♦-adro j. 
‘t'.cil. Cv 
1 . 


iX i'cr.Lar.*: i . '-;' -.fA . :. 



t y /.Ij ov.T. CC3C. Motlor.- •.vorr. 


Du.aiec.. 


•■•r on cl a; it v'or.Diviod until Janur-rN 2jth, 


ury, .'!r. Mu Z-or.o u*h 
auustance beln^ 

1 sr.u defbudunt 




-n Jenucry 23 th, 

■v>d Court ho hod rocoivod 

» 

'..-r.lsrlon to road sane 


in f-L;3onco of Jury, Mr. McDonoujh 
••vrltton "ctlcn fro.a di.fcndar.t r.nd 
Into tho Hoc>jrJ. Granted; and 


K'ullOf. denied, 


hon. 


f, 




Pcul I.elly ceilverod e Charge to 
In charge of a sworn offlcor ana 


tho Jury and tho 
subsequently the 



Jury returned Into Court and nfter bolnt. duly celled say • 
find the Defendant, Alfred A. Arc,er.tini, Guilty on etch 


Count. 


*'.r. McDonougli moved fer a polling of Jwy. So Ordered, 
uury pnlAtiC Individually, all Jurors answering in effirraetlve. 
.*.r. ...cDonou^h .r.oved to roaarve rlglits to motions to day of 
sentence. Granted. .Tury dl 8 ohcr{,od. 

Le. >,.siunt' 3 Podlgrue token. Defendant remanded to County 
Jell until day of sentence, Varci; 13 * 19 ^U* 
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EXHIBIT H, ANNEXED TO AMENDED PETITION. 

./Tc/tcA^* /V ')rA7/p_ /sjjffjji /Vx’/ c'Y' •^.‘'4:..... 


/■^CiA'o 4 


JZT/aV// 

rt^C i.^r-’ci'A .is X.? 'j^ i'’<.< ' .c^A7c><.'/!L ... 

i... /"< /'jO ./^/y /'//«' /r^iS 

: 41 /,-/ //vl .. 

^ • r t 

.. //Vr .' 

. >AvS ///^ Y-YY/Cir ^r: .••■... . 

-ii. /Mk: /J^Kto /’/i:A,</c^rc oy^A./ '^u f/AiY rc .' 

C*’Yua-S4£.C c'Y C<i.'.<Y 'i VO 'IT'.'/.'I ..’/:• 

/>. —^ /^/h'£ .*MD Ytft/ y//¥/c Ai 4 . /.’ n'/ Yf/Y 

.cf- TVC •iy7y C/ci‘A>,'</ ., y )/\.0 /^’y ( '/.VYs iY>AY/Y/fS.... 

•. /’■'/r/)c /< . ^'COy?/' .-/✓//X- /YyA/OjCy. O.. _i 

—^ //Vfc/t' Y'/yt/SO ri '''^Yy''/cY Yy'CxJyAo/y''6^^^^f^ . .. 

Wa. /V C/Z/JAyY <rA'/'iyt- 4 A. - ^///h y: /LV/C'oV/i’yVrvrj... 

yp/.¥c. .^fY/ 'tyiY AAcy' AiyY,y.'Yr Yi ^ 4 /v^--/^' V/x AxT . J 

-^•V/i/Oz/V^ / .C/yiL^ Dot /O y^Y^.iVthCPc /■'J'/'/Yty s /YYyIY //y/i'p 
/Y’/A/^AAY*^ A/r A.V/*!'Alrv/i y-'/rf£<. yy. /M€ /c’A. . Y^C,ty,-oA-if4i,‘Xr. 
.PaIYcYl'*^ u'HyY4-/ .‘-Y/i '^, /Yit'Ay /'.YcJY-rzr /C'.yyzY /^A.xv/iyr^^xvs ._ . 
^rUTiXflu/.'. Y.WO rZAf 'A/^y) yt} 'Sy^,t c/^ 

;r7 

./ y~0(ZY('O/A Ly ^ 

••^yWV/— ✓ .j y~yA~ ^ (.W y. t iy f/— i/><>'. ^////. J.y'..rt'(, y-yAc 

C y////'yi y. CY / r^yAZ A-/y/y ^ y/eP /?i.c '/yfAi^C 

y^/rt/.i /7/-’>t.' A' /-1y}JTiYt OY /it'Cc'P/J. 

^c'AL /zil'Ct: ‘)r /V/i 7^AJc, ^ o //*4? /,;> Ay.\CK//Y .. .. 

YAyr/Z^y. tj Pi 7 Pi A /--^pyyc. /v‘c//’i i/cy.' Y A Y/iC j 

O:^ 


i 
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EXHIBIT H, ANNEXED TO AIIENDED PETITION 

— »sW/) .</7c ..V ..s,. f' 

. .: . ... . . . ,.;. 

—^ ^ /, '<>* /^T7c/C^'/£^ X 

.tw./C /-iiicLtr <i\fcjZ£K yj^'^/yc^, / S' _ 

~hl. C'ct-yS/j^t^^r/z-A/ r'/^/s .,• 

, ^ CA V1/V/T . ..... . .. 

, l'L />.y /*viW/Vt.'/v5C’/,> .>vA/T. /!:'«■ 0.' /"/Vit * 

' ' ' f*' 

y^Hl J-/^y\ Ati^' /< /-</ /Jr/Vi/ A'/it .1,'* 

• ,' a '/* 1 '/ ’A/, A'^AN.S'/’.JVAJrx.' /■c/'< .'►✓>^'<y'.<vi*k' ,.■; 

/Vt/>*//if>' c;^ <-c t ij . „,.. .^. 

/^//. '•4. /’/tV.r i /'f _ .'3r/c^ / * ._^. 

> ^-— 

,V/ i'W/'/ (• /V<t/" //c<Ay . 1.. 

. /'<■'■ ''/^’//‘/i. A'/ (c^- 'yy^y.. ... ...... .._i'.. 

* ' ’ 1 • V ' 

^ ■!■ 

^ /a/ * 'I^/VXl'V /'■fc ^ ‘Z'. . ... . .' _. .1. 

I 

y/iw /i’ z't c ✓'//', •'<-’/j^y v.i 

/Twi/Avrjj S/V//J ^ /ly///£. //•' z'/>/ A/i^... ^_ 

/''Vi;/*'/" Ad- w zVi A . .... .._.... 

y^’cc. ^ /^WiAO'A/ Po ycXt-Ai V. 

,^a.^cal^ -/- y r'/J/fy //^r^r' y'ci'/'i /-/>. 4'4"‘/c'^ jL<.‘'*-c 

.—» * 
/y^^l-Ot. i. y ^ /'aV/*/ ///>s /A’f'ic,' .. : 

/^A.' y^c', 'ydCKl '^ccA A/z'/J Ocx 'lMCc: 

,/7 /’'ffi /"a'^Ml. c /V . t-z^ '.>//A.//z'.y / f .. 

A'li /\Cct <////' / 6 ' Vii'Ai />/'///'. 

iC‘^A’'£. /-/V/ zV/JC .''^^/t.-4V>'/^'ix'’i J ... . .. 


■ !;- 
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EXHIBIT H, ANNEXED TO AIIENDED PETITION 

,_' rM^r^ ?'‘/'^r- y^/'/_ .. 

C>cC(/>S7/i>r7 /V/^i>u p7ic^£t? .A'h/ /'r^7/7j.y2 . ^-^/':>'''>^C7 <Ca7 

yo 7//r/^ ^f'i /r-^/AV/fV \/^‘0(j£. (:>cu/cr£/A/ . 

^7£: 7^£. AS'CT/i.'/./C /V^C{^AJ£. . . !. 

■\ ^7^7 C'fu.'Jr. ^CK, ‘■vX<c-' 7»-/7" _Z 

..(^0^S7K/a7 f Vf/^r ~Z^-'WOA/or U‘.^A,'?'C/Z. S'~ 

./Vi'Yi> I*/^UCa . 

..y£7'£^c"CjCty‘* ,T/Mr_ '\/^'0<f/ z>^o ... , ._ 

d'^cC.. /WV /•>«'/.''/^’^ />*/ //AV' .-A G'c£A/£tA7 

7y>r-/<&t./= //£, ^.W^J^c£ 77 'Vt^/A' tV/T/7 --H 

//4 . 4>/^. TiiA^ifC 7V/777 /^iv /%7/^t/^. t<'/70 . .:,, 

, //7/S../V0 <^‘-£‘ l</4^7' /< ^y^A^'/^6 7-^ . 

, .Oo7/^£l'7~J C a/ ^0/7/-/ 77^:7 C/^7i‘7A\}7^ 7?Cr7^A7^r 

' 1 * » 

: .7P£.,^ . ... 

^ 7/v/ /'i./A.' O/' /ft c 7//e. Vz-i Ai 7'7£v7rfi-^7 ,> /77i 71,^ '£. 

' 'jJi77P£q7-/jiu'^ t’^A^Tp'V. ?7/Air Vc(7P //cwtycj /)/S^’'l'^Pc/7/ 

\ .../^'7/^'iy. r7’C7/ ,^Lc. £Cpi/A.Al /1 Jl<^' 7\7.V7}S //>y77//£ CW-^\ 

'/ ’ - • ■^ ^ ^ y . ; 

yPe 77P7 L\.i..< r 70 ^-77'7-/^ . . 

S. . 777 ’, /c/C . C Vk'/eV ./. i<.UU^ C/A'^ /r 

; ^AfT/zC^cO .//£££,• 7^£ /^/fC'iV^V 7/f.^7' ^ . .'IaI / 07.1, t TC 

,v 'O/A/i/A/O'c. .'TU'z/JL. y77<^A /a> i/V/ C’('a//)/Tua'S^ 

f' —- “)' 

yyfi^r, ^/;?A/ /kvA/o ■'>(* Uz\jof^ /zCc/z^r ^-W/j ji cx.'c>c^^c/yi£: 
JL/i.kPJ'/OVi Oa7 77^'S aJa/O yPcL. 7<. y///CA! CkVyCt-JU'ci 

F * •' ' y ^ —> 

” ./^/C’J 7/A T'A^c C-V’t/C’/" 77i'cAp 70 .ill, _ 

/ , //(.AZAyzir'^tf ''*\ 2< CazCZ v/z/a tvJAy //i / 


/"S' 


AA r 


1 
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EXHIBIT I, ANNEXED TO AMENDED PETITION. 


H‘>n 


-T. i;. :’.v 


CcLttiy Jui^yjn 






I’KCPi.t oi- iHE ctat:-c,f r;H\v yuf;:: 

—egaioiJ— 


r 

■ .s 

'V 


s 6 / 1 / 


ALFFJD A. Ar^G-.:.Ti!:j, 


f:c:i V T.I.I/.H CAHN 

!*• itt »a ni I ^ » K 

A I.,-•’.A' A.rd.Tifw-:, 1 :h7 5 
! c:.c^ Pro £c* 

Lo:: 1.'^ 

Att:.cr.. I.c / VcrV. 


Ddc ilm.t 


Mcllcc cl Mc'WciM,Cr Jor IdSl.jv/ Cm . •> 

Sapporli.-;) AlliJ.ivils . 

Answorinq Af'i JiiviL-, .. 

Eoply AKid .vil: . .... . 

Ailid«»v>Ui/Er.!u’.->il3. 

rilfld P^ynTS .. 




Bri'. H: Pof f/lj's Fc/ll'.or. r’j „, . D. ‘ ‘ •; d.-.1' 

Th*i .‘ortgjduj popcr. luj Ur<.d 1 13.. , Ka. ..jK . i .1 ‘.m. :i .. 

Vhi* iu c pro Vi. rpyl i. ;-. Lir:- 'y f.-. 1..:. .cr.. ii, L..o ;.ai.or-: of • 


... ; r \ 


VriL oC crr':r Co:.i: j l alir fi 
C'Acorcnl o*'.iri^iry /•.o, XA..*' o j'i-j' rri.*!. 


j!.» o.‘. ccr.vi:;rio:i 
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EXHIBIT I, AIJNEXED TO AMENDED PETITION 


L'evcr.iIur.L oryc-ci.:: lo ••-i:* t. i v. tl.v li;’.!'. t r) 

'C'jrcal of i'-ia O-clccnif'j. AI f:’o t'>- r.r.'ror cc c. ; io:..,c.ir cii 

-ne rccotc. it coulc ta ru J ky a •/tiJ; o. Iricr cor^ri l.cVi;-. Pr v 

I’ai.ii i 7 li.Y. Ta 317. 

A review o; t>«' r^v.ui' Lk ' iri. c’oc»rly 


‘Til'ait ’.'•t'w .1-■'ore*.* ' • .‘I * <.;• .cI’"y '>.0 _ ' .1 • r 


<.• l! . i. C •. J^ 3 * 


X f. t\i wTi u i#*' ^*' ^ I o . * z ■ i • . ^ ; c w, I. * * -• C o xr . 

» 

!:.s iJ. i'V h, /.'-to*.':. *,’ ii'i i'- 




in itio o 




• • I ’ 

•-• IcT.rj circa <Jcr.o-.ctrated t’.ieir oallity aro ir.tcyriiy. vha Courii^ have* 
Ic tnat •/.*• Icn'j Jit'arsi-jTiccl counsel ere r.icn of ability .'ire inVeoriLy 
9 clffcretim and rrfspoc-Hibility for their eolcctlcr. x^:. teu vitli the 

:ri, to Lc excrclBccJ frea o* outcicc interlorcrce". v. 

* 

K.Y. 26 173, 101. 

^ Ox> tha eve of trial calei.dant irevtd tiiii. Court to permit hi.a 
. obtain course! p£ bis o>ci cb&osir.a or to c'cicr.d lur.;: elf.] Lalencant - 


• )• 


li iotl aopla opiioxtuDlty enU astiattr.co to iciain coji.hd prior to the 

>i^*«vnr«l^SK!nt of course! ci.O had Veen ui:uccrrsf'.:]. rcl'.?;.cant htu 

» TOtO than" one occcclon prior theroLo dJcchnri;,.’.. ci ji r;! rrfJ l:»iu cauucci 
•L. r 


J 
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EXHIBIT I, ANNEXED TO AMENDED PETITION 


;p^t^ d«lay» irt tP.e prccerclir.fjr. t ic' ro’ior. C‘ \ i c’ a I'r: t 

-* • V'' 

to <;ola/ liic trial i’.j.tcaro::a’jly xc joioZ i.ali .)•, r.or 


JO'the Jew L*j corrirucc to ciiw hii t' j ry: .'.r lr> t 

rcij^i-r. to o'.l.-^cc. lail.:/- o' t • 

■ 




have laci> error* In 


1 a71.'jcc, 

. mil.:/ 

• o ' t • . . VC 

: ol 

to V/Ii 

t.c*e s r^ot. r.v t 

' wr :y re- cr.- . 

V1 c. 

v. .. 1 Z 


il.O L'J'j 

nl .’.io L r 1 ’ r • i 

. r 


rl.’Licn (iT th_j 

1 . cli/r. 



j.oL I - a’/nil 

.».• C’ to 1' ■ ’ 




_ iM jI*!* i.C'jl j.t_ c.r.c j- Cl oxtor nI i,’ . ■ r:.' . 

It vcolf. Ic Zol.1./ ij ro: c.-.. . > •> 

sit r.i c c'ir..ilr.t -cL ;"•!.'n -r: ii, 

foii'or Iti'jyero ci; cho.^.c.: ■. 

repic::vTil.Jtlor;. ilzcr.': g\ i.c' : cj I. '.l t;-.. ■. r.ijl 
juo^o . c: cr. att cTT'.vy •.'.o wn;; -j:..' !? to 

dexcnc the- acc;!t::i- cr II.■'t t'..,- ' 

coupncl to conMr. ■? to net n:t..r it no;..- rrj; 
that hie ro 7 ircr-;’;tr.tiot. woe ; oe'a ce c.^ ;.i:At ^I..' 
txlsl a iaroo nr- a n.ockory o;' j'.'.; Lic: , l>- 
fact, it v/.oL rr..7, t'vot nri -.c-.. covIT w-*! •.• 

cn error c>£ ju-.;, or oJ L'cLi-'v < r 1: Llv? 

cojr'^ -' oC trial ir ir r u..J'’.ci>..:-.'.. ' ,::'i 

Corea I cjic**. v-enl r \ . ’ rr . , 7 :..V. I'jl, 
3al. 
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o fUica n«'cl\l5r!cO Isy t eftr.t’int. A trric of lirrur l.c-Ls. uiU 

rcacCy for Villa *^cfci.da:.l-. Circe r.o hearii.^ is z./^uir. u tacre iv 

m 

t-cec to o£S.T 4 ii~ccjriCl. Tharciore, It. is 

that raid rxitlcn ic in all rriip''cci dcni'-c. 

E li T E B 
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EXHIBIT J, ANNEXED TO AMENDED PETITION. 


l EOf-LB OF liiS SIAlt CF NEW YOEli 

I -■ '■ 

1 ' \ 

—agali.£i— 


ALFRED A. iiUCENTlI.’J 


\ 

■ I 


JION. V.iilllJ.I CAHN !' ; 

f ntrE-',;i.r; ' . ^ 

jl M.icola, New Yc.l; • ' 

I .-'.i-UI MAIuUNO IliLLLT., ESQ. 

/.iTUPvICE/ FOR DLTtl.EUMTr 
/ Vl NOKVL STIIELT 

i, li.LTPO.vi, 1:e.I YORK, 11520 


Defendent j 




f. • 


,■ ■•’•J 


■ <“! '.M' . . 


« 

> *• 

NoUco of MoUon/Crdor to Lhov/ Cjusc 

PATiij iaR.:rB;LD 

V . .. • 

t 

SupportiiKi Aifidavitj . 


Atuworlna ALldavlta 


Coply AlUdsviti..... 


ACldavlbyExlilblb. 


Filod i^pon.. ..__ 

• 

• 

BnoU: Pooplo's PelJUoncr'L.....„JX.'tndniil’- I..-ivndi at. 

The fcrogolng pjper« nu-abored 1 to.haviiicj U>.a u jJ o.; li.u inoiini 




xiiilc on i;’ai'ulu judiji.,jnt oi cwavicbion 


^or.tlie Crime ot Eoryery in the Second Le-^^rcc fj county), ujon 

concurrent prison seatences of fro.a ton ^ jai-s to u/enLv ycaco on 
% " ' •• • - - • 


•.A two counts^ Qjicl £rozn tv/o lUiJ u liu.LJ' j ct*vr; Lo Lcii ycjar:.i oii tlic 

> count ,had boon imposed by Jud.jc of tiu., court o.i tlio 

„>fxV: ' 

of September 1004, foliowiny a verdict of (jui.i*.y after a Jury 

50 » f . 

i the defendant has applied, pro so, ror ;ui order In tao nature of 




lk Mrl,t .o£^ Error Coram Nobis to vacate said jucKjr.icjit, 
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EXHIBIT J, MNEXED TO AMENDED PETITION 





u ba^tl.i foi: hiii'attack 


legality of ;jaid judgment of coiiv^c_loi. upon the 

two-fold dawn (l) the court improperly a:-;i 5 igncd the public 


act as his attorney herein, and acprivcd him of 
the right to have counsel of his ovm choice, end (2) hio re¬ 
quest made during the course of the trial to Lc allowed to 


continue pro se v/itli the defence of the case was improperly 
denied by the trial court. 

heariiig on tiic iccuer raised by the 
defendant was conducted by tliis 'court in pursuance of an order ^ 
to the Appellate Division, Second Departaient, dated the lith day 
_o£ November 1970, and the defendant, as an inuigent defendant, 
was represented licroin by court appointed counsel. 

Essentially, tlie dciei.'iant claims tl»at 
his ..right to bo defended by counsel of liis o.ni choosing began 
ih 1963 v^itli indictiaent IdGOU, ani.1 continued through tlic trial of 
tliat indictment before «7uUge Goldstein v.'hicii ended in a luistrial, 
and with the trial herein of indictment 19147 bciore Judge Kelly,. 


It is defendant's coi.cention that he v;as 
held lncomr;unxcado in tlic jail to prevent aim Iro.u retaining 

counsel. He also asserts that tic was prevented irom con— • 
suiting with his father, and such prospective atcerncys. It is 
also his claim that the financial v/lierev/itnal to liiro an attorney 
could have come from liis parents, or iiis wxic*, or liis former 

business associate. Ilis final iittack on tht; judgiiient is based 

« 

upon a claim that before Judge Kelly was olocteu to tlie bench, 
the defendant retained him as attorney in .connect i on witli an 
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■ L’orlitr unrelated matter.' / Ho nov. aasbrtsi th .t on tho aavico ot 
Jud 90 Kelly# who viaired him in jail ai; a:. at^oM.ay ia a.i unrelatacl 
niattor in 1961# ho loado a written complaint to the bar aasoeratron 
'agaia 3 t.,aac>thor attorney, and that because; h-. hat. stated rn suti» 
letter tliat it was on the advice of Judge Kelly, the latter was 
offended and bore him ill will whicli conL'.aiu.eci to Ll;e tj..iie v/lien 
Judge Kelly sat as tlio trial, judge hcrern. 

' • Although tiis relied l.erei.i* sought is 


specifically with respect to indictment 191, tue pioors offered 
at tiia hearing and tho laatcrral incidents ar. t tl.c chronological 
order of events started on April 3U, 19CJ \.i.en the dclondant. was 
charged witJi Uio conunission of the crime oi or‘j>.-'ry ,n tlie second 




' degiroo (B counts) under rrdictu.cnt lUCvO, ai.d witn the ciiiue of 


;h forgery in the socojid degree, under md-clcuent iLoyi. 

•r kV ■ - ‘ , 

'f.;.' ■' . *" On October 1, 1903, the defeiidaut v/uc 

j^^^'c^rged wltli forgery in the second degree (2 counts) and giano 
?^^'lardGhy in the first degree (2 counts), undjr indicUr.eiit l9i46. 


■‘*'l{dnflTwith tho crimes of forgery second degree (2 counts) and grand 


larcony second degree, under the. rnstar.t i ;.uicLi.._::u, 1 jx-»/. 


'Y: 


In considerinj the Ueiencunt's oaivcricnco 


1 with obtaining private legal counsel, it n .stcblisned by tho 


evidence, .and the court finds, that conjicncmg w:tli the prosecution , 


' 'and trial of indictment UG-jO before judge Goldstein, wlirch resulted 

I- ’ 

Hn a mistrial, and the ultimate trial belere Judge Kelly of inuict- 
* . 

merit 19147 , which resulted m tlie judgment he. cm. under ateach, 
apjart from the defendai»t's court appoij.ted attorney, ana the puelic 
defender, Jaiacs J. McDonough, Esg., tho detondant hired anu discharged 
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the tollowihv attornevi;; (1)* Bracken ^ SucLor, (k) Harry '’'r't - 

... 

Abbay, Esq.; IJ) Gilbort Kic3s, Esq.; alUor \Aixch ti.o Iollov.’iiuj 
utUurnoys^declined his request to represenL -• (4) Joshua . 

Sy^sman,^Esq.; (5)‘Harman Kan£er« Esq.; [0) Jrwin Carmaisc, Esq,; ' ' 

. ■ . , • ’ ■ * ‘ 
7/ Harry Kutnar, Esq., and (8) Ma;< Lomu, 

Wlion indictn.ent lEu'Ju cai.u on £oi trial • •. ’ 

♦ 

before Judge Goldstein on Decembor 16, lyC3, alLhcujii Mr. McDonough 


* ^ 


was present and ready'to proceed with t!ie uuicnsc, the defendant 

- 

persisted in his ofl^rts to discharge Mr. McUonouyli and obtain pri-. -' 

At tliis point. Judge Colustcin offered to • 


v&tely retained counsel. 


call Mr. Kutner and Mr. Lc;;ic at tiie delci.ua.it';; buh.jst anu ask tiicm..' 

* . »^ 

if either would be willing to be retained a-s attc.inuy by the defendant.^^ 

-.i 

lie also offered to call the. defendant' s parents, v/lien tliic took placeih.,* 

* ■' ' 1 ^ V 

the defendant praniueJ that if these two prospective attouuays refused 

I . g • •* ' I 

jL , 

to bo retained by him, that he would procecu to trial v/itl.oat further 
delay with his court appointed counsel, Mr. MeDonoujh. I-,.' 

■ Judge Gold;.ttin tcstiticci, a;;d th.e court finds,'* 

tliat both of theso atcorncys refuswd to .re-re-.ent hinn and that when ' - 

^ * * ' ' ^ 

tlie judge spoke to defendant's mother on tliu telci>lionc, she indicated^ 

to liim that his parents had no money witlj v.-nieh to pay tiio fee to .* 
retain counsel for the defendant. 

*. * * 

Tl^e trial before Juci^.e Goldstein ended in a ■’ " * 
mistrial. Aftv_r the mistrial occurred buroru Judgu Goldseein under' , 
indictment 18690, Mr. McDonough, public ucj-enucr, ceatinuud as attorney • 

• s 

for tho defendant, indictment 19147 v/as luoved rot trial before Judgo 
Kelly on January 6, 1964. Again, tlic duieuuunt n.ov'ed for Mr. Me 
DonOugh's discharge as his court appointed counsel, clnxuiinj all the 


^ if 
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-X.tt .r:. .Jili wU'i 1/, * 


• Uio,, 9th attorney on the list to entor the scono to conduct U o 
defense of the case on his behalf. • 

- * ^ liOien the case v/as a^uin culled feir trial 

on January 20, 19o4, and Mr. Winters made no appearance as counsel 
ior the defendant, nor filed any aftidavit of on-aaf^Mcnt, the trial * 
cojurencud with Mr. McDonough actinq as doIend^Tic'e acLorney. 

^ Defendant tcotiried that Mr. Winters was 

paid,a legal fee of fifteen hundred uoilars by poisons unknown to 
the-defcQdant (S.M.i33) and that after the court refused an adjourn- ' 
^iRont of. the trial from January G, 1904 to January 15, 19C4, the money'was 
returned and a receipt obtained. Tl.c court cllorcd the defendanu an : ' 
opportmiity to produce the alleged rcceipi.. ..eitl.er Mr. V/intors', ! 
nor,the alleged receipt v/as produced m court, and tlic defendant's •' 
ataudB completely unsupported by any pioof. The court fimio ; ' 

claim by the defendant is coitipfotcly false and is in-jocted 
Mre.ly^tO confound and confuse the issues hotoin.* {S.M.241-o43) 

♦ *1 I ' . 

' / / , • 

v 11- event, the trial u;iuct- inuictment 19147 ‘ • 

.adtually commenced on January. 20, 1904. After the trial was nearing 
ilta end, a motion was made on behalf of t'nc defendant, loi* the first 
lUAe, to'allow him to represent Ijlmscif to she eonuiusion of the case.' 
.'TlvlO'tjnotion was denied, and tltis ruling iLrr's the basis of defendant's • 
.'oecohd attack on the validity of tl.c judgment ncrejn. 

• In an effort to csUabi.Lsl) the ava_iabiiity 

of funds with which to hire counsel, defonduiit culled his former w,.fe, 
Dorothy Matera, as a witness, dho testified tliut eiid married the 

I 

^efondaiit Ln 1902, and that she obta,i.ned a M.nicun uivoi ee fioi.k him 
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“in* 


v: 







whei'caJjouta until January 1964, when she loairacci i.i.on; the ucwcpupecs 

f> ' 

that ho was convictcu of forycry. . Altiiouya she LottifieJ that slip 

I ■ 

had iunds available ior a retained counsel ior the dexcnuant, slie ^ 

‘ • 'V 

■ did n6t"3csc*ibe the amount of the funds s.ie hat, j.or v4ierc such. ' ‘ . 

^ *■*' t ^ 

funds existou. VJhen questioned as to wliethur she contacted the, 

police to determine the whereabouts of liCi: inissiu-j spouse, she 

answered in tlie negative, a fact v/hicli militates against the existence 

of any concern or interest on iicr part for the dcl<-ndant, and which *•' 

*» *, 

renders all of lier tcscimony on'tliis score cotally unbelievable., 

' The defendant also rhiatcd on this licaring . ,i„,. 

that Ins foniiur business assoc..ate, a Mr. Baker, liad available funds •. 

'•V. 

in tho latter'u name, but apart lru>ti this assertion, there was no .1 ^ 
uhcwing whatever, wiiether in fact the former pattiicr had such funds, . 
and whether an inclination on his part to help tue eefendant finan- 
daily;, in fact, existed. It developed tht*t at the time of this ^ 
liearing, the business partner occcaseu a.id eefendant s testimony^ 

concerning what his former partner may nave done lor him falls into 
tiio realm of were e:;pcetation and speceluLion, \/it;.out any basis in 
fact whatever. 


It is the court’s linding that the defendant;. 

•‘i i 

vi/as an indigent who had no funds, nor wore any available to him to 

hire counsel diuring ' l'JG3 and 1964. ' ^ 

This hoaving lasted several days ar.d comprises 

over 400 pages of testimonyo During that ciiuo the court had an 
amplo opportunity to observe the deiendaiiv-'s attithde ..nd ucmcanor 


as a witnesu. 


« 
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roiiability ok tiie ueieadajit *s to3tim0ny 'nut; his -aiioaulu criminal 
record concictiiuj of more than 20 convictioijs, ii..polo tl:o court to 
conclude that this individual is not worthy of bolact. Tiie court 
rcsolyeJ all tlic questions of fact raised by this Coram Nobis appli- ' 
catioo, advcraoly to the dufondant. ’ 

Vfiien it suited this u.'JcndcinL's purposes, 

» 

ho has, on soveral occasions during tliia hearing, r.iaue several false 
claims, which included tho claim that the* orficial stonograpiiic records 
of' the various court x^^occedings whicli were veceiveu in evidence, v.cro 
incorrect. . '"■■'T. 

■ ■ • • Apart from tho testimony el brs. Evelyn 

Shanser, an offical court reporter called by the cleiendaiie, v;h'^ testi** ‘ 

1 . 

, fiod tiiOt a iaage of tljo record boiorc Judge joldsteia was noe in 
proper’numorical sequuncu, tlic defentUmt has toti.lly failed to establish 
any in the court records, and tl;e court i Lnus that such court • 

.i- • */ 

rocoros are truo and correct. In this connection, it may bo noted 

• ¥ 

;that on September 23, 1964, Judvje Micliacl Ji'huria cicnied dolenuc*.*t'a 
motion to correct the record, and further, *;ito ti.j same category, 
falls the claims on the part of tho defendant that I'.o v/as l.olu incom- 

I • 

municado and prevented from maicing contact \;ith his iatlier, or various 
attorneys. Is completuly JbelieU by the iail rocoruu. 

■ It has been shown by tlie testimony of an 

« 

officer of tho jail, and the official jail lecoros, and the court 
rinds, that in the interval betv/con August 17, IbOJ, and Mirch 14, 1964, 
the defendant's father visited the defendant on fourteen soiiarate 
occasions,. and not |)u,t once, as the defendant tcsui iieu. 
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It has also been csLublislicd, and the court 
.finds, that in the interval betv/een Septendjee o, and Ceptcr.ioer 11, 

1964, the defendant was visited by tlic follc.vxiuj actorneys on the 
following .dates: Gilbert Uiess, Esci., Scpteuiber o, 1903; Harry /ibbey. 
Esq., September 19 ancl October 18, 1963; Irwin Gcn.:iiaisc, Lsg., 

^ • i * ' ' ^ 

October. 13, 1963; James McDonough, Esq., on llover.ber 19 and ‘ ’ 

' • >' 

Lecember 19, 1963; Michael J. Winters,- Esq., on b.eembcr 30, 1963; 

> » 

xiunjatiiin Eriedior, Esq., on January 3, 19t-i; Ja'i.-s i-:::Donouijli on • 

January 24, 1964; and D. Goldi.ian on February 28, 1964 ar.d Septcinbor. ‘ . 

» * 

¥ 

11, 1964. ■ '■ 

It IS the dstcriiiinutiou ul this court that > 

.<' 

the defendant was not deprived of the right to cojifer \;ith his rcla**;*’(^. 

tives or with various attorneys. Ills assertion that his mail v;us 

interferred with is also completgly unsupported by any valid proof,' 

and tlij .cQurt^ finds that tjii? claim in also v/ithout factual basis.. 

The uoiendant's assertion i.ereinabovo mentioned. 

'''ii 

concerning Judge Kelly's bias ajainst iiir.-,, is lihe./isc a maneuver on 

‘ <,i ' 

, < 

the part of t)»e dotondont to cast doubt ->n she tairness of Judge'fv,’ 

■ 

Kelly's disposition of tha defendant's applications to rid himself of f 

• ..f * * 

Mr. McDonough as his attorney, and ob’.'ain counsel of liis own choice,* 

• t * ^ 

and his ^ter A>'.otion uuriiuj trial lur leave to defend the action pro sar 

In addition, the aeieijdanc again purports .. 

I . 

to suggest that when he was sentenced 'nerein by Juugc Kelly as a prior.' 
folony offender, he v/as under tire iniiuencc.- of ti.e same Lias, and 
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s' 

r 


/ 


that Ixo was go aentencod bccautu liit, Llien uLLsjrr.cy, Doacrj-cc Durstoin, 
Esq., (nov/ a judge of Uic Nassau GouuLy i'cuaily Court) falsely rcp- 
losonwcd to liiiR that he v.'as luorely plcutixuc: to a ausdcuicaiior# v/licn 
on Novoiiiber 13« 1901, in rolatio.i to un cai wtci .ctment, 16210, 
ho entered a plea to uhe crime of forgery ui the seeone uegree, and 
petit larceny before the ti»on County Couri ouJge, Paul J. 'hiulita. 

*• 

. , It Ulie dufeiiUant's eonLention no.v that 

bocausQ of tills fraud on the part of lire forji. jr i.t-Lorncy, tlie said 
juagmont of Novcrv'bcr lb, 1901, should not have .c by •' ^ 

JilJgc Kell*/ as predicate judginent to s.. :.l v_ :.Cv, him herein a., 
a prior felony Cir<...der on March 10, lOu ,, ami rhat had not 
been av/ore of tills unril he was then hrougiit berore the court 


for sentenca herein. 


The patent falsa, t^ of l-me statement 


of the defendant is sharply exposed kyy rei.ee so hira earlier 

co.Tiaicnts to Judge doldsecan on December LC, l9vo, (SMlaV) in 
which he clearly demonstrated his criminal ^Latus as follows: 

“TilE DEl'EMDANr: T.here is no Vaolcnce 
on my rccoxU. I have only one felony for forgi.ij’ and the rest 
arc petit iorceniod *. (People's Lxhibie J, page 7-1). 

' Judge Kelly testified in Lh.is matter, 

and it wao hxs tcstaiuony thuit he had no recoiljetaon of ever 
ropzrcsanting or visiting the defendant in laal -n 1901, and that 
i£ ho had such rcculicction, lio would iu.ve discuali facet himself. 


d " 

— - 
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The court: tincl:: Liiut .,uu.^o Holly liacl ao 

JTQCoXlcction of any involvement \/ith tlio defcinJant ii» lS/61 in 

‘.the capacity of lawyer* and tvut no bxau exiutcu a^jainuc the dc- 
• • 

fendant on tho part of Judju Kelly at a.iy time durimj the pro- . 

♦ I 

' ccedin^s heroin. 

• AlthouyJi tljis court inaheu a epeexfic 

1 finding of no biau on Judge Kelly's part, rerercnce to this aspect 

« 

of defendant's clarm against Judge IC. lly aiou loune in the 
record of sentence on March I'd, lOt-i, and beinj a p.xrt of the 

r* • 

record* it is not tlie proper s*ibject lor cora:.i i.oLlj relief. 
diCCotcuii nobis may not be avarled of us a suostituie lor an appeal. 


. i^co^3ie'Vv<*t»chwirtg y’*li^!g- Sf. ~ Hov/afQ . ~X^ T 

■ ' , ‘ ' ' '■ .j- 

2d 6S.' In this connection* it should also ba observed at this 


I point that tho judgment of convict-on herein (l‘Ji‘*.7) v.us the t 

subject mutter of an appeal v,hicl» was dr^missed by order of the ,• 

_ ** 

Appellate Division dated October 21, l‘Jb-j. berendaiit's motion . '* 

4 

to Vacate aaid order of dismissal was denied by an order of tl»e 
Appellate Division elated Novcaibcr 23* lOoO. 


After considering all or ''g credible 
evidence received during the lieariny lierein, it is tlie court's 
determination that the defendant embarked upon a calculated effort 

* **. t 

to delay* frustrate and prevent tl.e trial Lotli upon indictment 1* 

' ■. •• "X 

number 18G00 before Judge Goldstein, and upon indictiuout number 
19147, before Judge Kelly. •' ■ 


V 
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It iu alwU uhu uu Lor.i’.i nut-ion of tiiiii 
court that cha doUcauaMt at no tin.o prior to the raid trials, was'^ 
in a financial pooltion to pay the nccGasaiy Icijal foe to retainV 
a la^rycr, and further, that neitl»er ijis i-.irentSj nf>r ais foriuer • 
associate, j'or ais lormei: v;ife, ..are really v/ilIj the available’ ' • 
funds and iiiclined to unke such advance. These facts were known . 
to t)ie defendant, and, Jiotv/xthstaadinfj, i.a persisted in liis claim 
for counsel of his own choice, merely as a ploy to delay and ' 

frustrate tiie beyinnimj of the trials. liis insistence on tlie 
riijht to counsel of his own e-'noxce v;as wxtli full !;nov;lcd9c on 
his part of his financial inability to retuxn such coi.asel, and 
that all counsel of his choice v/ould decline to v;ork without the 
prospect of payment. 


As stated in Pi oni.? v. .*~Uni houci., 23 A.D. 
2d 352, his persiste'nt demand for private counsel was r.ieroly a 
contrivance to be "* * * used for tactical n'.unouvorinvj to avoid . 
or postpone trial * * See Pcoi^le v._H i gciJ . i:.. 23 A.D. 2d 504,' 


aff'd. IG IJ.Y. 2cl 751. 


• , t ;•(. '' ' * ’’’ ifh^ra j 

^ ■ r.‘ V •fi, • 

, • .•'■I'., > . ' 1 


indiyaricy ’is 
prerogative as to ehoice of assiejned counsc 
and not the defendant. The rule is* stated 

f. 

^ W.Y. au 473, as follows: 


•H; . 


estal»ix:.ncd, the 
1 is •.-/-th the court, 
in Peo.lc V. Lrabson. 
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"'fliero thuG rcmainG only one 
basic issue to bo dispocod ol: •./bother 
the prerogative as to* tlio ohoJc of 
asGigned counsel rests vluimetely \/iti. 
tlie court or with tiie indLijin.t oufondant. 
That question hao been ruined ii iiuiiibci ol 
tiiaas and has always been answered in the 
some manner. It is a., ajc-ola rule, l oth 
in Uiia State (see People v. Br.ttiee, b 
A.D. 2d 773, affd. 5 N.Y; Id UdO; People 
V, V«anskor, 103 Miss. S‘«; P._oplc v. Fuller, 
35 Misc. IDO and else\;neie, McLo.iald v. 

’ Hudspeth, 113 F. 2d i)0‘l, cert, uonied 311 
U.S. 083? Couuuonwcalth v. h'ovah, 3 ‘j 5 Pa. 

199; Connonwoalth v. lOiapp, 9 Pici: [20 Mass.] 
495, that as long a;; assigtn.d counsel are 
men of ability and integrity, the discretion 
and responsibility for their scljction rest 
.with tho Court, to be cxereined free of out- 
aide interference." 



lliis rule has been tolicv/ed :..ost recently 


a V. LaMonica, 33 A.D. 2d 1004; 

f ■ 


f 1' . .. 

"V ‘ 1 

' > .1 •' ir 


•• 


"I’lie right to couns i oi one's cjiujce 
is not to any counsel but to any counsul who 
is v7illing .to'accept tl.o assitjaiu^nt. other- 
\/iGa one must accept counsr 1 d._Si.gnated Ly 
the court. People v. Brabsoii, 0 N.Y. 2d 173, 

United States v. Burkccii, 355 2tl 241, Cert. 

Den. Sub. nom. Matlock v. UiU'..ed States, 

384 U.S. 957, barring lack of co;..potence, 
conflict of interest, or other disqualification, 
£al>loiiica, supra, 1005". 

The decision in' Pcc./ie v. i:ci.^on . 231 N.E. 

117 (111.) is singularly applicable to the issuvjr. presented 

Vhis matter. The rule therein expressed coverrj Jjoth tiiv, questions 

)i^artaining to defendant*svriglit to couiusel of iiis o..a choice and his 

,*•, to be allowed to proceed pro se after the tricil has cuinienccd. 

rule statt^d tiereiri, with whicii tais court 

in full accord, is as lollows: 



I*' 


■ I • 
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“It 13 next urged thut tlid .c'olcuuartt v.as entitled ' t' :, 
to ropresent hinteolf anti the refusal ra" the trial court 
to dicrhargc the public dulcnder at his loviujrt car - 
error. I'ha authority for this prcpojaL-ioii cited to us" 
is the general rule contained in la J.u.L. Crinvinal Leu 
§97i3(4>. I’lie record in this case ai.ci..rr.ted tiiae as the 
trial v;as v;e.ll in progress the publ..c dciei.Jer advised 
the court that the defendant \/ished to release the pub¬ 
lic defender of the duty of representing him. Ingairy 
by tlie court of the defendant confij...ed the request. 

Tlio court denied the defendant's rcvincs;. to remove his 
attorney and ordered that the trial procc^.;. Tiic attorney 
tiieroaiter inaicatod that no was yri.oeCvi:i..j not at the 
desire or request of tlie clelondant 1 ..t at ti.e dircccion 
of tl»e court. 'iiic cauo continued uhji-ealter with the 
public defender rcprese;»ti;iq tlie i _■ Iv. ndr.nt and fully i:ar- 
ticipating in the proceedings. Ti.o ii.oLieii roi.' a now trial 
did urge that the court coi.ulittt.-d error in refusing to 
allow the defendant to dismiss liis cvAjusj! and represent ‘ 
himself." t 

It is, of coarse, well-settled tl.ac an accused has tho 
right to have counsel act for liin; or has tiic right to act 
for himseli. He :r.ust elect Lotv/r j;; tiicse aJ.ternativoc but 



it does not lollow that, a defendam ji. Ci criminal proceeding. ' 
may attempt to encrcise the r ight, l.vj con.j.svl or the rigtit 
of Golf-ropieSoJitaLion tlna.rt tm a naj u. ^tratioa of • .'* 

justice. See People v. Lpnr.-.i!.., ^.11 [IJ.. 118, lu3 N.E. ^ 

dd 3GJ (19'jd). As stut'id ji; l'eopi». v. Liright, 7d 111. i 

App. 2U 2, 22J i;.K.2d 21‘j, 22U {1st l.xSL. IhOo) : * . . r 


"it has been hoJil that the riijht a criitii.nal nefendant h*’’ 
to ronrosont liimsolt also derives Lto.ii the rcdciai Consti-< ' 

tution, and tliac the rijht. of a clcfinitaiiL in a criminal " g 

case to act as his ov/n la'uj er is unvanlifi. a. if invoked 
prior to the sunrt of the trial (LnJi-t. J S'-w.es cx rel. 
Maldonado v. Donno, 31J 1.2d Id, Is \2nd Cir. 1905). Once -'(j 
the trial begins, houc/er, a deiendant no longer has an n 

unqualified viglit to d 1 schaige ins nttorncj atid represent 
Itinself. United States cx el ttoL-:.no.i v. lay, 34ti F.2d •, 
7u5,707 {2nu Cir.,1965); United Stat_s v, Bentvena, 319 ' • 

F.2d 916,93d (2nd Cir.,1963), cert. c!en. Cri.ienUo v. United 


States, 375 U.S. 940, 84 S.Ct. Jn'j, 11 L.Ld 2d 271; United ' 
States ex rel. Hyde v. McMann, 2 Cir., 203 l«2d 940, in ' 

which the court stated at page 943: ' .'h ‘ 














67a 


EXHIBIT J, ANNEXED TO AMENDED PETITION 


'•* * > riyl'.L Lj dii;c‘!»a’ jc ccjuiil.,.! after 

" tue trial haa bajun in a 11 . un j aiid to 

a\jpiJOi'a a rov.jrral of a coiiv. ot o i c mao the 
trial jviJaa a^iiiod a ;iioLioi'. i‘: Lachar<.,.o counsel 
tliaro riuat bo a that u. ijndvinc \.aw preju¬ 

diced by tlio denial. " 


In this case, wo find no indicacian wha»-ro>wVor tnat the 
defendant was prejudiced when the court, as a matter of . ' , 
diccretion, denied tiic motion to di-achar-jo tho public 
defender and allow the delendant to proceed ijy representing 
liimsclf. , 


i'^o u<5ui> and 


Hr 


’cbiK^iiiilsiveiy 'refuted by the testimony of the People's witnesses, 

’■»' 1 'll ^ ' ' 


arltl.ttte offidiul records of this court rcccLvcnl in cviUonce. 

. Accordingly, on the bads of the foregori.j txndincjc of 


fac t jshd co nwluglons of law, the defendant's ..pplication is ther 

'fore ddnied in all respects, and it is 

* *1 ,•• 

' ORDERED, that the dciindant's motion haroui is hereby 

denied xn all respects. 


■y 




I . . « 

» • 




E N T L H 


m 

« V- • ' ' 
* 1^'* 


ijrpL^ 8, 1971 


IIARClC 

« J .P' 



J.C.O. 




'»!• A 
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EXHIBIT K, ANNEXED TO AIIENDED PETITION. 


»•, V . ••»« • ■•»..., . , . c 


May 27, 1970 


Alfred ArgenUne 19875 

Box lli9 

Attlca,N.I. 

■ Dear Slri 

Thia Hill reply to your letter of May li, 1970. 

8/31 Paul Kelly 
6/30 Saouel Oreason 
9/20 Beatrice Buretcln 

Luleylc(not eure of epelllng) 

9/13 William Oeeley 
10/3 Father 

10/11 PTob.Off, Tretchllnger 
10A6 • • a 

10/23 Dat* Schuckmann and Anderaon 


7ery truly yours, 

ARTHUR E. KRUEvJER, V^eo 
Nassau County Jail 



rjm 


rt Robei< J, Macho 
Supervisor 










EXHIBIT L, ANNEXED TO AI-IENDED PETITION, 


l .< ' • . 


r *; Bar AisociaHon of Nassau County, N. Y„ Inc. 




unin^^NoiiovhTz 
uaaii^^. am4an^ - V*Vi*^n 

(MMMHfl fAlioa" OwimI ; 


15th and West Streets 
Mlneolo, New York 11501 
Tel. (516) 747-4070 


February 24, 1970 


' • 


MiMUIS 

■OSS A. tAII 
CMAIKS J lARNtn 
JOSfPH r. HUAMIMTC 
■AY M. IRAND 
MURHAV A. CHANIN 
■OtfRT W. CORCOIAN 

■ (RTRAM I OAIKCR 
JUIIUS J. 0'AMATO 
THOMAS P. OOUOHinY 
DAVID riOMSON 

■ ICNARO PURIONO 
GARY HOUMAN 
JACK RORSHIN 
JAMtS A MtKAIONCV 
riEDIIC H. MONTPORr 
EDWARD T O-RRIIN 
MORRIS ROCHMAN 
lAURENCE ROSENYHAl 
DAVID D. ROTHRART 
MORRIS H. SCHNEIDER 
HENRY W. SCHORER 
WlUIAM A. SPfCKElS 
JOHN i. SUTTER 
JUUUS WOIESON 


mV. Alfred' Kl' Argentine 

A Vw ,. _ « • . . . 


AttlciB-lhrieon ' ‘ . 

Am^*i?^NeM York l4oil 

Argentine: 

your raqueot we are enclosing a copy of your 
utter .dated September 6, 1961 addressed to the Bar Association 

o^f llaaaau county, 

.' ' i* < 

advised In September, I96I our file on this matter 
e^ Qaed ibecause the Committee found no evidence of Improper 
^ 1in|;>rofeaslonal conduct on the part of the attorney. 

ji-Iwpe'^hat this letter gives you the Information that you 

tt4dlrei 


' i. 




Very truly yours, 

Michael P. Asplflnd 
Vice-Chairman 


S 


T 
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EXHIBIT L, ANNEXED TO Ar4ENDED PETITION 


in couH. «ra9-iBh0i%Q(l with thg Issuing of fraud* ^ 
ujsnt dhsckn^, In llnesftu County. Aftsr appsarlcg before Judge Scmusl 
Grcasohj. I wari glTon « one yOar prObstlooj with otlpudation that I 
rrka tastltutlOa through my attoroay, Mr» Castellano. I was charged 
9 fOo of/| 500 ; 00 , for which mj father and wife signed a note. Xa a 
reck 8'tjMBe|vthe fee, was paid and the. note ifia returned to ae. X ‘ ^ 

. , ' f '.''-yfj . . ; • . .:.C_s 

„ Xn May 1V58» Castellano told we to nlead aullcv to tho * **- 
test of the chock c h arges and that hs would get me six months In ‘ ^ 

, the County Jail, from M period of October 1957 to Mav t ‘ 

'■■■Mr, Csatellaao a eonalderable eua of aonev Kw«^ 

Od to tho Probation Officer, hv would aak^r« 5 m ^ report 

X would tall hla that Mr. CastellSno^dJSJff®^^*** rsoslpta. • 

rinaiiw able to obtain a lettsJ fJ22 2i^r! “• “y* I W8 

was holding in escrow #470 00 for*^??**^* ®**‘5*^i"*® ■tatlng that he 

Oreason"^iho*more^than**once^^in thi F'Oeaesslon of Judge 8.' : 
letter in practically eJSJJviSfc Jj »>«« ®how 5 tbs ‘ 

to eiaost 111 thlviltVlt^CoTt jUIS. •" 

ioforaed 6lia^of^Mr?*Ca8tellano»a^dShf*^ the Bench; and after I had 
fense* Since Judge Qreason was octions, undertook my de« 

§ fee: I took his adJlnJ Sr without chargln* ae 

Jjw®* P'»WlcitT. to both SSdgS OreJUn^Md^Iilrif 

to one year in tho County Jail. “*^**®" I was asottneed 

djaason^or the*lattsp^that^had**bssn‘wrttt*^“w ^*i^*** •^odge‘ 
Jtalge Xaforaed ay father that he Sd Mr. Castellano. ThT 

J w sure that Judge Oreason ?*** °r lot tar. . 

ot th# fttCb thut such ft Xftttsr ftjtis^A^ 

,«\-S StLs?”"- 

'f —I a, X. ( 5 .*^*^** WeatatWl'nl'm branch of Slat St and’ 


ilngtott Ave,^ 

not aaka'a\aBpKiJtJ*I*waa’^adTlaad*by"judJe%ellw* "f*?**^*^ * '■ 

to Bake a roraal coaplaint sseinaf Freeport, > 

;ifa* reason for ay.writing to rour SSiSr Castellano. Therfore .' - 


reason for ay.writing to your office 

Very truly youre 

_ a 



Nempeteed, N. I. 














AFFIDAVIT OF A. SETH GREEENWALD IN OPPOSITION TO 

AMENDED PETITION. 


UNITED STATES DISTRICT COURT 
VEASTERN DISTRICT OF NEW YORK 


STEPHEN P. SAPIENZA as Attorney for 
ALFRED A* ARGENTINE, 

Petitioner, 

-against- 

LEON J. VINCENT, Warden, Greenhaven 
Correctional Facility, 


Respondent. 


F M_ E 

r ar ’K's onui 
u. s. (jibr::K:i couur r n ^ v 

■X ^ JUN 1974 


TK.1E AM . 
^ P.M 


: AFFIDAVIT IN OPPOSITION 
X 74 C 193 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ? 


I SS. t 


A. SETH GREENWALD, being duly sworn, deposes and 


■eyet 


I aiD an Assistant Attorney General in the office of 
XOUIS J. LEFKOWIT2, Attorney General of the State of New York, 
and make this affidavit in opposition to petitioner's appli- 
ostion for a writ of habeas corpus. 

From the amended petition served herein it'appears 

9 • • 

that the actual petitioner, Alfred A, Argentine(i), is presently 
incarcerated under the custody of the New York State Department 
of Correctional Services pursuant to a judgment of the County 
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AFFIDAVIT OF A. SETH GREENWALD IN OPPOSITION TO 

AMENDED PETITION 

Court, Nassau County, January 28, 1964. Petitioner was con¬ 
victed by a jury on two counts of forgery in the second degree 
and one count of grand larceny in the second degree. Sentence 
was ultimately Imposed on September 25, 1964 and consisted of 
tea to twenty years on two counts, and two and one-half to 
ten years on the third count, all concurrent terms. 

Apparently a notice of appeal was filed March 18, 

1964* froe the initial imposition of sentence. Ho appeal was 
ever p>erfected, although forma pauperis relief and typewritten 
briefs were allowed. Ultisuitely the Appellate Division, Second 
Departioent dismissed the appeal on October 3, 1966. Of course 
there is an excuse - Inaccurate trial transcript but then 
petitioner never accepts any transcript as accurate» even after 
an adverse decision on a motion to correct record, 9/23/64 

J.). See coram nobis hearing transcript, cross- 
examination of Alfred Argentine (C.N.), 195 at seq ., 228 and 
SiUUUtf (decision reciting ruling. 

There ia also an affirmance of a County Court order 
of September 29, 1966 by the Appellate Division, Second Depart¬ 
ment, 282 M.Y.S. 2d 450, May 29, 1967. 

In the exhibits to the petition herein there is a 

denial of a coram nobis without hearing ( Kelly , J., Dec. 31, 1969)^ 

1 

On appeal, this was reversed, 35 A D 2d 827, 317 N.Y.S. 2d 599 * 

^ The sentence of September 25, 1964 was a resentencing. 





AFFIDAVIT OF A. SETH GREENWALD IN OPPOSITION TO 

AMENDED PETITION 


(2d Dept* 1970)• It was held that Argentine was entitled to 
hearing* Thereafter he received a hearing on the remand, and 
Judge Gibbons denied the writ, July 21, 1971 (Exhibit "J").** 

Another ooram nobis writ was decided by Judge Altlmarl 
of the County Court and denied October 10, 1973, and November 
16, 1973* Leave to appeal was not granted by the Appellate 
Division* 

Much has been made of the failure of Justice Conable 
to decide a habeas corpus writ in Wyoming County from April, 1970. 
However, in view of the later coram nobis hearing before Judge 
Gibbons, it seems this whole proceeding is academic. Certainly 
petitioner has a full opportunity in Nttssau County before 
Judge Gibbons, at a later date, to air all his contentions. 

fair to say that petitioner's numerous applica¬ 
tions and several indictments have resulted in a very confused 
litigational history. 


I. FAILURE TO EXHAUST STATE REMEDIES ON APPEAL 

I have previously indicated that a decision on the 
"pending* habeas corpus before Justice Conable might show that 
•tate remedies, 28 U.S.C. S 2254(c) had not been exhausted. 
However in view of the later (after the submission in Wyoming 
County of the habeas corpus) ooram nobis decision by Judge 


I am su^tting the minutes of this hearing (over 400 pages) 
as the best record of petitioner's case in the state courts* 
The trial transcript has not been delivered* 









T 
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AFFIDAVIT OF A. SETH GREENWALD IN OPPOSITION TO 

AMENDED PETITION 

Gibbons and the failure to appeal, there is a question of 
deliberate bypass of state reioedies. 1 have been informed by 
Alan Manning Miller, counsel for petitioner on the Gibbons' 
ooram nobis that Argentine had notice of the decision and 
not to appeal, apparently because, among other reasons, at the 
tine he was out on parole. 

A failure of petitioner for federal habeas corpus 
i^liof to pursue claims made in a New York coram nobis pro¬ 
ceeding through the appellate courts constitutes failure to 
exhaust state remedies. United States ex rel. Brock v. LaVallee , 
306 F. St^p. 159 (S.D.N.y. 1969)| United States ex rel. Daniels 
V. Johnston , 328 F. Supp. 100, 109 (S.D.N.Y. 1971). 

It is rather pertinent that the two times Argentine 
received a hearing with preaentation of witnesses, his trial 
and Gibbons' coran nobis, there was a failure to have an appeals 
court review the natter, I subnit there is a failure to 
exhaust state remedies thereby and also deliberate bypass. 

II. THE SUBSTAMTIVB ISSUES ON THE PETITION 

Due to laclc of access to the coa^lete trial transcript, 
your deponent is at somewhat of a handicap in considering several 
of the issues in the petition. While the petition quotes ex¬ 
tensively from the trial transcript the petitioner's attorney 
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AFFIDAVIT OF A. SETH GREENWALD IN OPPOSITION TO 

AMENDED PETITION 

asserts he also has no transcript and efforts to obtain same 
have been of no success. IrregardlesSf I will respond on the 
basis of the petition» the coram nobis hearing, and extracts of 
the trial minutes. 

A. Coapulsory Process of Witnesses 

It should be emphasized that during his trial In 

January 1964, petitioner was represented by assigned cotmsel 

James J. McDonough, then Public Defender, now the head of the 

Xmgal Aid Society of Nassau County. Normally, thi^s organization 

• * 

provides criminal defense of Indlgents, which Mr. Argentine 
was J., decision). Whle Hr. Argentine presented 

motions for calling numerous witnesses, his attorney did not. 
Senseone has to be responsible for trying a case and It was Mr. 
McDonough, not petitioner. Motions are made by counsel, not 
defendants. While Mr. Argentine might have thought these 
witnesses were helpful, the ooram nobis testimony of Mr. McDonough 
shows that he had an Investigation, several witnesses could not 
be located and as to others their testlanny was Irrelevant or 
would not be helpful to Mr. Argentine (C.N. 33-34). In fact 
po^tioner had failed to provide any names of possible witnesses 
until the last day before trial (C.N. 35). Kelly knew the 
situation and on the basis that all wli.. sses had testified 
the trial continued (C.N. 34). This was Mr. McDonough's judgment 
and while It Is easy to second-guess him ten years later, the 
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AFFIDAVIT OF A. SETH GREENTVALD IN OPPOSITION TO 

AMENDED PETITION 

matters petitioner claims the witnesses (if available) would have 
testified to seem of dubious relevance. Besides, the petition 
fails to consider the danger of the witnesses' testimony. It 
is obviotis that some were not the most honorable citizens and 
Argentine's associations would be explored, such ab bookmaking 
activity. 

As Judge Altjfmari noted (October 10, 1973) the sub- 
Bto'-ce of this ground was raised at the Gibbons coram nobis . 

It wets decided adversely. Besides it was a point to be raised 
on appeal of the original conviction, which petitioner failed 
to have heard, pro se or by assigned counsel. 

B. Confronting Witnesses - l.e. Lippens 

On this point, petitioner claims that the use of the 
aiiaa "Lippens" at times by a witness Lewis Horton, denied 
petitioner the right to confront the witness. Of course, he 
admits it was not "a complete denial”. This‘all*appears 
ridiculous. The witness was there, and, I presume cross- 
ejumined. So as to the facts, there was confrontation. Judge 
Altimari's decision state that the witness W£is extensively cross- 
as to previous criminal record. There was substantial 
of a prior criminal record and use of aliases. More 
testimony on "Lippens" would have been merely cumulative. As 
"Lippens" conviction would be used for impeachment, there 
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AFFIDAVIT OF A. SETH GREENWALD IN OPPOSITION TO 

AMENDED PETITION 

already much adverae matter on Horton’s orediblUty before 
the Jury. Finally the police records showed both naises so no 
«reat diligence was necessary to discover this. 

c. Mffjiufd —atiaony 

The ■perjury* of Horton oited by petitioner, was on 
croee-erajBination. Aa aboee, access to Horton's criminal record 
was as easy as going to the courthouse. However to say the 
District Attorney knowingly used perjured testimony seems far¬ 
fetched. The petition fails to show just how Horton comaitted 
perjury, or its "knowing* use by the prosecution, a requirement 
for constitutional objection. 

Due process does not require "that convictions ought 
to be reversed on the ground that information merely repetitious, 
cumoulative, or embelling of facts or presented to the court... 
was not disclosed to defense counsel.” Giles v, Maryland . 

D.S. €6, 98 (1967, Fortas, J. concurring). 

D. Osnial_of__Bij|ht_to_Counsel 

If ever there was a defendant offered the opporttuiity 
to obtain counsel of his choice, it was petitioner. Actually 

®f attorney's nasies sMntioned at the ooram nobis 
bearing boggle the mind. After a full hearing, Judf i Gibbons 
found that petitioner, besides being unworthy of belief, 8ii^>ly 
had no funds to hire counsel and other than the Public Oefendhr, ‘ 
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Mr, McDonough, It noMMid no one would repreaent him. Petitioner's 
constant dissatisfaction with attorneys makes it doubtful that 
«ay attorney who would not at some point, be dis¬ 
charged, Experienced counsel obviously would avoid such a 
dsfendant. 


It is not unreasonable that if the date of trial comes, 
and after many missteps, still no retained attorney appears, trial 
can proceed with assigned counsel. To ignore petitioner's 
experiences with Judge Goldstein (Pet, p, 12) when Judge Kelly 
rules on dismissal of Mr, NoOonough is to subject the trial 
court to harasssMnt, If petitioner could not or would not 
obtain retained counsel on another similar indictment, it is 
reasonable and obvious that he would not in the indictment which 
came to trial. 

The record is clear that petitioner was only trying 
to delay his own trial by attempting to befuddle the court into 
believing retained counsel was on his way (decision of 
Gibbons , J,), Even if Mr, Argentine thought he could get such 
counsel, there had to be a limit to these antics. If Mr, 
McDonough's representation was not as effective as possible it 
was due to petitioner's failure to cooperate with his attorney, 
who he put in an obviously difficult position. There was no 
reasonable expectation that some other private counsel would be 
retaimed in view of the events before Judge Goldstein on the 
other indictment. 


■ / 
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Clearly there is no allegation that the Public 
Deftader'e representation was so 'horribly inepf to as to reach 
the constitutional proportions of -a lack of effective assistance 
of counsel*. D.S. e« rel. Maselli v, Reincke . 383 P, 2d 129» 

132 (2d Clr, 1987). Mr. McDonough did all he .could under the clr- 
eiMtMoes, An uncooperative client cannot expect his attorney 
to do a perfect job when the client takes the position another 
ettoraey will soon be taking over. 



Xn the cores nobis before Judge Gibbons it has already 
been found that Nr. Michael Winters# a private attorney pur¬ 
portedly patitioaar'e choice# was never paid a fee# Bade no 
appearance as counsel# or filed any affidavit of ongageBent whan 
trial started January 20# 19C4 with Mr. McDonough as petitioner's 
attorney, it was also found there were no funds available to 
petitioner to retain private counsel. 


If petitioner could not retain private counsel he 
had to rely on the Public Defender, in view of the fact that 
petitioner had previously fired and discharged in connection 

with indictnent 18690 and the ultimate trial sosie eight other 
attorneysi 
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(1) Bracken & Sutter| 

(2) Harry Abbey| 

(3) Gilbert Reiss| 

(4) Joshua Sussnani 

(5) Berman Kauferi 

(6) Irwin Germaisef 

(7) Barry Kutneri and 

(8) Max Lone, 


requiring trial with Mr. McDonough was proper. 

It is doubtful any attorney could reasonably represent 
petitioner except by assignment (I note that petitioner's present 
stto.aey cm this application is from outside Nassau County and 
probably, was not aware of this astounding record), if the 
trial court herein were required to indulge petitioner's every 
whim it is doubtful the case would ever have come to trial. 



the petiMoner claims he was denied the right to pro- 
gro se. However he did not assert this right until well 
'-ftej; the start of the trial. As is said in U.S. ex rel. 
Miadonadq v. Denno, 348 P. 2d 12, 15 (2d Cir. 1965), cert , 
denied 384 U.S. 1007i 


9 









/ 
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”OBc« th« trial haa bagun with tha 
dafcadant rapraaaatad by oounaal, 
howavar, hla right thareafter to dis¬ 
charge hia laywar and to represent 
himself is sharply curtailed. There 
must be a showing that the prejudice 
to tha legitimate interests of the 
defendant overbalances the potential 
disruption of proceedings already in 
progress# with considerable weight 
being givrn to the trial judges assess¬ 
ment of this balance". 


See also United States v. Catino > 403 F« 2d 491# 497 (2d Cir. 
1968)# cert, denied 394 U.S. 1003. 


Petitioner's qiiote (Pet. p. 15) of Judge Kelly's stata- 
awnt in Exhibit. "I* is in a reversed decision# clearly superceded 
by Judge Gibbons' finding that with the trial nearing its and# 

■a action was SMde on behalf of the defendant# for the first, time r 
to allow him to represent himself to the conclusion of the ctse" 
(Emphasis svq)plled). The racord is clear that no motion to pro¬ 
ceed pro se was presented before trial. In fact# it is at odds 
with petitioner's position he was seeking retained counsel. 


0. Judge Kelly's failure to disqualify himself 

Petitioner's contention that Judge Kelly should have 

disqualified himself appears to be based on a state statutory 

• • • * • 

ground# Judiciary Law S 14. As such I doubt if it is available 
on a habeas corpus as a basis for constitutional attack. Besides 
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th« oorcB nobis rsoord and hsarlng supports the lack o£ any 
recollection by Judge Kelly of an attorney-client relatlonshlr 
prevlo\isly between himself and petitioner. Even the claim of 
petitioner falls to show such a relationship.* Judge Gibbons 
also found no evidence of bias on Judge Kelly's part. This was 
all based on the testimony of Judge Kelly and a basic lack of 
belief In petitioner's testimony at the hearing. 

If petitioner had been a client .if Judge Kelly he would 
have disqualified himself (C.N. 76). However there is no sign 
petitioner or his attorney ever asked Judge Kelly to disqualify 
himself on this basis. 

III. CONCLUSION 

The petitioner has presented a round-house attack on 
his state court conviction. In spite of a full hearing before 
Judge Gibbons, petitioner never appealed to the state appellate 
courts. 

In any event there has been a full and fair hearing 
before Judge Gibbons. I submit the District Court can accept the 
findings of fact at the coram nobis, Townsend v. saln , 

372 U.S. 293, 318 (1963), and dismiss the petition without 

* jL jail visit does not indicate such a relationship. 
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holding an evidentiary hearing. Petitioner's story is an old 
one 2 Uid need not be aired again .n view of the extended hearing 
with numerous witnesses before Judge Gibbons In Nassau County. 

WHEREFORE » your deponent respectfully requests that 
the petition be dismissed. ... ^ 



Sworn to before me this 
4th day of June, 1974 

J/l L ^ t Jc 1. 

^•siikani Attorney' (leneral 
of the State of New York 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


STEPHEN P. SAPIENZA aa Attorney for 
ALFRED A. ARGENTINE, 

Petitioner, 

-against- 

LEOII> J. VINCENT, Warden, 

Greinhaven Correctional Facility, 

Respondent. 


STATE OP NEW YORK ) 

: SS.: 

COUNTY OP NEW YORK ) 

A. SETH GREENWALD, being duly sworn, deposes and 

saysi 

I am an Assistant Attorney General in the office of 
LOUIS J. LEFKOWITZ, Attorney General and make this affidavit 
to supplement my previous affidavit heretofore submitted. 

THIS is done after receipt of the trial transcript and 
examination thereof. 

* 

In "A" of the Amended Petition, petitioner makes ' 
much of a claimed denial of compitlsory process of witnesses. 
However the trial transcript shows otherwise. On January 28, 


SUPPLEMENTAL AFFIDAVIT 
74 C 193 


FILED 

ivac j vs Of net 
U. S. DISTRi'v.T COURf E.O. N.Y 

JUN Zo 1974 


THNE AM., 
P.M. 


/ 
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SUPPLEMENTAL AFFIDAVIT OF A. SETH GREENWALD 

1964, after receipt of the Investigator's report (Exh. "B" to 
Pet.), Mr. McDonough read a motion into the record. (314 et seq .) 
It states Mr. McDonough refused to subpoena a Bert Solomkin 
and "R. Brunner" (315). There was mention of "defend(ing) 
myself". (317, 318), Mr. McDonough stated that neither 
Solomkin nor Brtinner in his judgment would give testimony 
helping defendant, but rather might be harmful or not relevant 
or admissible. Thus he did not subpoena them (310) , >. 

The mysterious "Miss Milo" was located after some 
®^fort at the last siinute. Her real name'was Mary Ann 
Migliaocio. She was subpoened by Mr. McDonough (319). However 
ho had doubts as to the admissibility of her testimony. In 
short he did not feel justified in asking for a further delay 
to try to compel Miss Milo to come to court (322). Mr. 

McDonough stated that petitioner had two weeks to g^ve his 
attorney the facts but it was not until the Friday before, 

January 23, thac Mr. Argentine gave his attorney any list of 
witnesses* (323). Thus, while the motion was denied (323), it 
is obvious that Mr. Argentine's attorney was not asking the 
Court to ooB^el the appearance of any witness. In Mr. McDonough's 
professional judgment he felc any of the ’^witnesses" mentioned 
would not have helped his client's case. An attorney has an 
obligation to the Court to properly try a case and not un¬ 
necessarily Interfere or delay the trial. 

* Mote that Mr. McDonough inmediately sent his Investigator, 

Mr. Rodan, out the next day, Saturday, as well as Sunday. 
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As to "B", cross-examination of Lewis Horton, the 
trial transcript shows cross-examination by Mr. McDonough at 

102, 112 to 117, 298 to 307. Mr. McDonough was subjected 
to long lists of questions from petitioner to ask Louis Horton, 

which in Mr. McDonough's judgment mostly were improper (323). 

• « 

to credibility, I submit Mr. McDonough made a very 
strong attack on Mr. Horton's voracity. In fact, the Assistant 
®^®trlct Attorney conceded as much in his closing statement 
to the jury. He showed that even if the jury disbelieved 
Horton entirely, the crime had still been proven by the other 
testimony and evidence (366). He harped on Mr. Horton's 
bad character (368). As Judge Altlmari said (Exh. "D" to Pet.) 
any further evidence of aliases or prior convictions would have 
been merely cumulative and not material. And petitioner failed 
to show that the prosecutor knew or should have known about 
the alias "Lippene" in the Altlmari coram nobis . This applies 
also to "C of the Petition (Perjured Testimony). i would 
also take exception to the Petitioner's description of Horton 
as the "complaining witness" (p. 9 of Pet.). Mr. Sanford 
Hershey and the Hershey Travel Agency were the victims of the 
crime. Mr. Horton's testimony was not vital or necessary to 
finding Argentine guilty. 
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After reading the trial transcript, It Is truly an 
affront to a lawyer of James McDonough's stature to suggest 
as In "D" of the Petition, that he failed petitioner In his 
representation. A client who falls to tell his lawyer of 
witnesses until the trial Is well on, some four days (323), 
hardly can expect a brilliant defense. Mr. Argentine handi¬ 
capped Mr. McDonough in trial preparation by lack of cooperation. 
Petitioner has no right to a perfect defense, but at least he 
should not put obstacles In his lawyer's path by holding back 
names of witnesses. Of course, Mr. McDonough did reach these 
"witnesses" and determined they were of no assistance to his 
defense. 


In conclusion If there was any constitutional errors 
comnltted In this trial, I submit they were harmless beyond 
a reasonable dotibt. Chapman v. California , 386 U.S. 18, 24 
(1967)• Witness after witness ceune to the stand and testified 
as to the relatively single fact that Mr. Argentine came to 
the Rershey Travel Agency with a forged check, obtained airline 
tickets and took a trip to Florida. The elements of the crimes 
Mr. Argentine were convicted of were simple and proven even if 
we exclude Mr. Horton's testimony. 
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The trial, taken together with the fact it was the 
subject of an exhaustive coram noble before Judge Gibbons, 
presents no constitutional problem. 

WHEREFORE, your petitioner respectfully requests 
that the petition be denied. 



S%rom to before me this 
27th day of June, s-ili 



’ttomey deneral 


e State of New York 
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SECOND AMENDED PETITION 


UNITED STATES DlSTKiCT COURT 
EASTERN DISTRICT OF NEW YORK 




< i > 

• l!j. :;.y 


KB 1.^ ]g75 


— — — — — — — — — — — — — — — — » — — — — — — — — • . — — • 

PV...., . 

UNITED STATES OF AMERICA 

EX REL ALFRED A. ARGENTINE, Civil Docket // 74 C 193 


Relator, 


-against- SECOND AMENDED PETITION 

LEON J. VINCENT, Warden 
Free Haven Correctional 
Facility, 

Respondent. 


TO THE HONORABLE UNITED STATES DISTRICT COURT FOR THE EASTERN 
DISTRICT OF NEW YORK: 

The Relator herein. ALFRED A. ARGENTINE, as 

* 

and for the Second Amended Petition in this proceeding, 
respectfully alleges: 

1. That he is unlawfully detained and restrained 
of his liberties by the Respondent, LEON J. VINCENT, the 
Warden of Green Havan Correctional Facility at Stormville, 

^ew York, by virtue of a sentence imposed on Relator by the 
Honorable Paul Kelly, a Judge of the County Court, Nassau 
County, State of New York, on September 25, 1964, nun pro tunc 
as of March 18, 1964, following Argentine's conviction of the 
crimes of forgery in the second degree (two counts) and grand 
larceny on January 28, 1964, in said Court. 
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2. That he has exhausted all state remedies 
as required by 28 U.S.C. Section 2254: 

(a) Direct Appeal. Relator served and filed 
a Notice of Appeal from the judgment referred to in 1 above, 
to the Appellate Division. Second Department of the Supreme 
Court of the State of New York on March 18. 1964. Relator 
auccescfully moved to proceed as a poor person and requirement 
that his brief be printed was waived. The appeal was 

dismissed on the Court's own motion on October 3. 1966 for 
failure to prosecute. This failure to prosecute was caused 
by numerous delays and impediments which the Relator met in 
attempting to correct alleged errors in the trial record and 
to secure a complete and accurate copy of the same, which he 
never received.Thereafter. Defendant did apply for leave to 
appeal to the Court of Appeals from Order of the Appellate 
Division dismissing his appeal. The application was denied 

by the Court of Appeals on October 16, 1967 by the Honorable 
Stanely Fuld. 

(b) (i). Ceram Nobis. Subsequently Relator 
moved for a Writ of Error Coram Nobis, claiming he was denied 
the right to counsel of his own choosing and the right to 
proceed pro se. This writ was heard by Judge Kelly who denied 
it on Decei^J^er 31. 1969. On October 9. 1970. the Appellate 
Division, Second Department, reversed the decision of Judge 
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Kelly and remanded the Petition to the County Court for a 
hearing. A hearing was held before the Honorable David T. 
Gibbons, a Judge of the County Court, Nass^au County, State 

# 

of New York, who denied the petition on July 21, 1971. No 
further appeal was taken by the Defendant from this decision. 

(ii) In or about October, 1973, Relator 
applied for a Writ of Error Coram Nobis in the County Court, 
Nassau County. It was denied on October 10, 1973. Reargu¬ 
ment was granted and the denia^ adhered to on November 16, 

1973 and leave to appeal to the Appellate Division was denied 
on January 31, 1974. No further relief is available. In 
his application. Relator alleged that an important prosecution 
witness gave false material testimony and that this was known 
to the prosecution, that newly discovered evidence uncovered 
since the trial, if available and introduced at the trial, 
probably would have changed the result and that Relator had 
improperly been denied the right to subpoena and call 
witnesses in his defense. 

(c) Habeas Corpus. On June 9, 1969, Relator 
petitioned for a Writ of Habeas Corpus. Hearings were held 
before the Honorable Judge John S. Conable in Wyoming County, 
New York. The Petition therein alleged perjured testimony 
by a state witness, prejudicial pre-trial publicity, denial 
of the right to proceed pro-se, denial of compulsory process 
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to obtain witnesses and denial of a change of venue all In 
violation of defendant's rights. The hearings were completed 
on or about April 13, 1970 and the Court reserved decision. 

No decision has been made and because of the time delay as 
well as what appears to have been the loss of his trial 
record, he has either tatfvausted this remedy *or this-'remedy 


appears to be one which the Relator has pursued as far 
as he can. 

Indeed, Relator has been effectively denied an 
effective appeal from his conviction and with respect to post- 
conviction remedies in the state court by virtue of the fore¬ 
going and in view of the factual and legal issues raised herein, 
he should be granted a hearing by and before this court. 


Conviction. 


3. Basic Facts and Chronology Relatin g to 


(a) Relator was indicted on October 1, 1963, 
by a grand jury for alledgedly committing the crimes of forgery 
in the second degree (2 counts) and grand larceny second 
degree on August 1, 1963. This indictment was numbered 191A7. 
Prior to and contemporaneous with this indictment which is 
the subject of this Petition. Relator had three other 
indictments pending against him. Relator pleaded not guilty 
on October 7, 1963 and Daniel T. Sullivan, Esq.. The Public 
Defender, was assigned as Counsel. 
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(b) On December 9, 1963, the Court granted 

permission to Harry Kutner, Esq., who appeared on that date 
as retained counsel for purpose of setting ball, to withdraw 
and the Public Defender was assigned as counsel on and the 

three other Indictments and trial date of December 16th was set. 

' ! 

(c) On December 16, 1963, James J. McDonough, ! 

Esq., Public Defender, asked to be relieved because of defendant's 
objections to him, defendant's desire to retain counsel and 
serious misgivings that Mr. McDonough could effectively 

defend the Relator because of an increasingly hostile relation¬ 
ship. Relator had prepared motion papers presented to the 
Court setting forth the foregoing and also noting the Public 
Defender's refusal to obtain witnesses that Relator believed 
would aid his defense. The motions were denied. There was 
no trial on that date. 

(d) Between December 16, 1963 and January 6, 

1964, defendant tried to obtain retained counsel and to have 
the Public Defender relieved. 

(e) On January 6, 1964, despite defendant's 
request for an adjournment to permit a Mr. Winters, who was 
otherwise engaged, to represent him, the Court refused the 
request and proceeded to trial before Judge Kelly. On 
January 7, a mistrial was declared because of prejudicial 
newspaper publicity and defendant was reman'.<id pending trial, 
subject to a motion to be made by the Public Defender for a 
change of venue. 
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(f) On January 20, 196A, a second trial on 
indictment #19147 began. Mr. McDonough again asked to be 
reli?ved and Relator again indicated his desire to retain 
counsel. It also appears that he asked to represent himself 
£ro se. vmile the record of trial does not show this request, 
Judge Kelly, in an opinion denying the Writ of Error Coram 
Nobis (See 4 (b) (ii, supra), refers to the request being made 
on the eve of trial ' and Relator has claimed consistently 
that record of trial was incomplete and inaccurate. These 
requests were denied. The Court sub¬ 

stantial part on what he had been tol<’ by a Judge Goldstein 
concerning Relator's constant anc persistent efforts to have 
Mr. McDonough relieved in other cases; the. Court never afforded 
Relator the opportunity to r^uT.e these remarks allegedly* 
made by Judge Goldstein concerning the facts and their 
characterization.by Judges Kelly and Goldstein. 

(g) On January 20, the day the second trial 
commenced, Relator sought a change of venue. His counsel, 

Mr. McDonough, refused to do so stating he doubted the 

presence of adequate grounds despite defendant's request to 
(See (e) above) 

so move./ The motion by Relator pro se was denied on the 
grounds that he wes making it in the wrong forum and gratui¬ 
tously on the merits as well. Relator claimed and it is here 
also alleged, that the prejudicial effect of publicity which 
only thirteen days previous had caused a mistrial and moved 
the Court to threaten conteiiipi pnu-i't’dlngs against a news- 
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paper, had not yet been dissipated and, in fact, there was 
further publicity in the interim. 

(h) Throughout the trial, defendant moved 
or McDonough moved or both moved to relieve Mr. McDonough 

as counsel and on January 27, the record shows defendant again 
requested that he be permitted to present his defense and proceed 
21P. addition, on January 28, 196A, Relator requested 

that'Certain potential witnesses be subpoenaed. Mr. McDonough 
opposed defendant's position stating he had doubts about the 
admissibility or helpfulness of their testimony. 

(i) Defendant was convicted on all counts on 
January 28, 1964. On March 13, 196A, when defendant appeared 
for sentencing and to determine his prior felony offender 
status, Mr. McDonough finally was relieved and defendant per¬ 
mitted to proceed pro ^ with the assistance of Donald Goldman, 
Esq., assigned counsel. 

4. Relator is restrained and imprisoned 
pursuant to a proceeding and judgment which is illegal and 
void because it was obtained in violation of^rights guaranteed 
to Relator by the Fourteenth Amendment of the Constitution of 
the United States. More specifically. Relator was denied 
the right to defend himself pro se, the right to effective 
assistance of counsel, as an Indigent the right to the same 


V 
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representation by counsel as would be afforded a non-indigent, 
a tri^free from prejudicial pre-trial publicity, the right 
to compel witnesser to attend and testify as part of his 
defense, the right to effectively confront witnesses against 
him during the trial and in the course of deciding pre¬ 
trial notions and a trial free from perjury known to the pro¬ 
secution. The facts and circumstances supporting the -.onclusion 
that Relator was denied these rights are set forth below 

of Counsel 

5, Iti basic terms, the pre-trial and trial events 
involving Relator and his assigned counsel resulted in each 
of them recognizing throughout that Mr. McDonough, the Public 
Defender who served as assigned counsel, would be unable 
to effectively assist Relator. Although this repeatedly 
was made known to the Court, the Court would afford no 
remedy either by way of assigning other counsel, affording 
sufficient opportunity to obtain counsel of Relator's choice 
or to proceed pro se. The relationship between the two 
deteriorated to such a point that Mr. McDonough in presenting 
motions and requests for relief by defendant would disparage 
or oppose them. By way of example, Mr McDonough opposed and 
would not aid defendant's efforts to obtain a change of 
venue as set forth in 3 (g) supra. He also stated his 


and the Assistance 
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belief in the lack of‘merit in defendant's aoplication to have 
witnesses subpoenaed in his behalf CSee 3(h) supra The 
espence of this denial can be best understood in the light 

of instructions given to Assigned Appellate Defense Counsel 

» 

in the Second Department which states a principle surely 
applicable to assigned trial counsel: 

It should be emphasized that with 
■ respect to this appeal, the appellant is 
your client and he should be treated as 
such. Under the law, you may neither reject 
his cause nor be relieved of your assign¬ 
ment, since the appellant has the absolute, 
unqualified right to prosecute his appeal 
to this Court regardless of your opinion as 
to its merit. Therefore, under no circum¬ 
stances , should' you disparage, either to Kim 
or to this court, the validity of any point~ 
asserted on ^^s behalf, regardless of your ~ 

f ersonal feelings" ; nor should you give any 
ntimation that you lack faith in the merit 
of his appeal. It is for this court to 
determine whether any of the points suomitted 
is valid, and whether it is sufficient to 
warrant reversal or modification. Of course, 
as already Indicated, in your brief you may 
enumerate separately those points which' you 
are urging upon appellant's insistence or at his 
suggestion. 

In connection with all of the forepoine 
your attention is directed to Canons 1 and 4 
of the Canons of Professional Ethics. (Emphasis 
supplied). 

At the very least. Relator's requests which had 
merit and surely were not clearly without merit should have 
been presented without adverse comment by counsel and, even more 
importantly, the meritorious aspects should have been urged. 
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Instead, counsel presented them in the manner aforesaid and 
consistently gave the Court the impression he was unduly 
burdened by Relator's aggressiveness in his own behalf to a 
Court which had developed and stated its sympathy for counsel 
who he had compelled to serve. Under the circumstances set 
forth herein, the failure to relieve counsel resulted in serious 
prejudice to defendant's constitutional rights. He was also 
denied the right to proceed pro se as is set forth in 

p*#ragraph 3 (f) & (h) supra. A more detailed statement of the 
circumstances follows: 

(a) The Relator herein, Alffed A. Argentine, 
was indicted by the Grand Jury of Nassau County on October 1, 
1963. On October 7, 1963, before the Honorable Judge Oppido 
in Nassau County, the Public Defender (Legal Aid) who was 
assigned to represent the Defendant entered a plea of not 
guilty on the Defendant's behalf. 

(b) On October 29,^1963. Mr. James McDonough 
visits the Defendant for the first time. Although complaining 
of a beating suffered at the hands of prison officials, Mr. 
McDonough was unmoved and after a brief Interview left after 
being told by the Defendant he didn't want his services. 

(c) That very afternoon (October 29), Mr. 
McDonough asked Judge Oppido for an Order directing 

a psychiatric examination of the Defendant (Pages 6-8 of 
the trial Record). 




\ 
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(d) Subsequent to this date, no further action 
was taken on the part of Mr. McDonough until December 14, 

1963, when he appeared at the jail to complain of Defendant's 
act in having a Mr. Kutner, Esq., make application for bail 
two days earlier. 

(e) Mr. McDonough also advised the Defendant 
that he should take a plea inasmuch is several indictments 
were pending and any one of them would carry with it sub¬ 
stantial jail time. 

All of this was done without any preliminary 
investigation or research into the case. 

(f) The next date of Importance in this ^ 
indictment was January 4, 1964 when Mr. McDonough visited 
the Defendant for the third time to inquire as to whether 
Mr. Winters, Esq. had been retained, the Defendant answering 
in the affirmative. 

Then on January 6, 1964, before Judge Paul 
Kelly, County Court, Mr. McDonough moved for an adjournment 
on behalf of Mr. Winters who he. Mr, McDonough, had spoken to 
anu who said he would appear for the Defendant. 

dudge Kelly wIkj iiuiJ liuiJ u*. 

requests for an adjournment or for change oi coun.iJ JtiucO 
the motion on the basis of another Judge's hearsay sLorv of his 

T — 

experience with the Defendant on other indictments. 




1 . 


l 






106a 


SECOND AMENDED PETITION 


Mr. McDonough then requested that he be 
relieved from this assignr .it. This was denied. The defen¬ 
dant then requested the judge to disqualify himself and 
this, too was denied. 

(h) On January 7, 196^, because of pre-trial 
publicity, Judge Kelly on the motion of the Defendant declared 
a mistrial. 

During the proceedings of January 7, Mr. McDonoughj 
made an oral request for change of venue but unfortunately never 
followed through with a written request and hence never obtaine d 
a rulini^ by Judge KelLy or in any other forum. 

(i) For approximately the next ten (10) days 
the newspapers and radio and news broadcasts continued to 
carry stories of your Relator's plight. 

(J) On January 20, 196A, a new trial resumed 
before Judge Paul Kelly. Mr. James McDonough was still counsel 
and again a written request was read into <.he 'record to pejrmit, 
the Defendant to secure counsel of his own choice, and for 
dlanlBsal of Mr. James McDonough. The latter request being 
supported by Mr. McDonough. 

The Court again denied these motions on the 
basis of what had been said by Judge Goldstein concerning 
another separate and distinct indictment (Pages 36-38 of Trial 
Record). 
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(k) Throuf>h Lhu balaiu;fc (j 1 tliis (rial (»,«.. 
Di'fi'iul.iiil WHH to make numerous motions relating to a stay to 
l-cnnlt Defomlant to appeal the Court's denial of a motion for 
a change of venue and requests that the judge disqualify him¬ 
self, complaints of abuses by prison officials and a request 
to have certain witnesses appear in his behalf. 

(l) When the last of these motions regarding 

defense witnesses was read in open court, Mr. McDonough opposed 
said request and after the court denied it the Defendant repeated 
his request that he be permitted to proceed pro se and i 

j 

Mr. McDonough requested he be relieved of his assignment. All of 

I 

which were denied. 

Based upon the foregoing. Relator claims he was 
denied his constitutional rights under the Fourtienth and 
Sixth Amendments to proceed pro se and to have effective and 
meaningful assistance of counsel. Further, the failure to pre¬ 
sent and develop the facts concerning the merits as set forth 
herein after, is further evidence of the insufficiency of the 
representation. 

Denial of Compulsory Process: • • > • 

6. The gravamen of the charges in the indictment 
which is the subject of this Petition was that Relator allegedly 
gave a check to a travel agency in exchange for some airline 
tickets to Florida; the defendant allegedly forged the drawer's 


I 
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name (Horton) before entering the travel agency store and filled 
in the amounts in front of a clerk (Wartenberg). The check 
bounced; but in the meantime it was claimed the defendant had 
gone to Florida with a woman. 

A .sig.ni f icani p.irl of the prosecution's case 
depended on the credI hi I 1 1 y uiul memory of the witnesses. Relator 
winhed to .subpoena .•.•riain wllne..!.ses who would testify to (1) 

That the procedure ... .c.sm ied to as having been followed 


See memorandum of L. Rodau, dated January 27. 
196A and attached hereto marked Exhibit "A" wherein he states 
that Miss Milo (a/k/a Mary Ann Migliaccio) "admits that Lou 
Horton called to prepare the way for Argentine’s coming to 
see her in regard to making book." And that she further 
stated "Horton had a collision shop somewhere in Lindenhurst 
and that Argentine used to hang out there and she was aware 


that Horton and he did business together." 

Your petitioner asserts that in light of the 
foregoing statement, the denial of Relator’s constitutional 
right to call this witness severely jeopardized his defense. 

(b) Nancy Romandette testified that Alfred 
A. Argentine, Relator herein, told her Bert Solomkin was going 
on the trip to Florida with them. (Pages 216-217 Record of 
Trial; dated January 23, 1964, Romandette-direct).• The 
defendant. Relator herein, requested the Court to"permit the 
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calling of Mr. Bert Solotnkin on hla behalf. It was believed 
at that time, as It is now, that his testimony would have 
directly contradicted that of Nancy Romandette and that together 
with the testimony of Mr. Robert Brunner the credibility of 
this witness would have been seriously damaged if not totally 
disbelieved. 

(c) Jeffrey Wartenberg testified as follows: 

"ANSWER": I questioned the check when I got it with the 

Manager of the Uershey Travel Agency. 

QUESTION: Who is he? 

ANSWER: Martin Dreiwitz. I questioned it because an 

autobody check--lf you have any experience 
handling checks, body shops and builders, con¬ 
tractors usually should be checked. And he 
said, "Weil, as long as it is a local check, 

euMM wii 1 1 , .111,1 wit.. I , . ..t »«<r> 

which I did. 

(Page 128 Record of Trial, dated Jantiary 1 
1964, Wartenberg-direct: beginning on ..in^ 1 
to line 9) 

And on cross-examination Wartenberg again stated: 

"QUESTION: Well, before you ask anybody, did you ask this 

Defendant, or his companion for any sort of 
identification at all? 

ANSWER: No I did not. 

QUESTION: And then you went to some superior and on that 

basis you accepted this check? 

ANSWER: That's correct." ‘ 

(Page 151 Record of Trial, dated January 21, 1964^ 
- Wartenberg-Cross-Examination line 11-line 17). 

This testimony should be compared with the i 

♦ 

statement given to the Public Defender's investigator, Mr. L. 

I 

Rodau (Exhibit "A" under No.l Martin Dreiwitz). Had Mr. Dreiwitz 


r 
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bean callad to tostlfy as the Defendant requested, it is apparent 
from this memorandum that he would have said "If it is after j 

hours the clerk is supposed to ask Mr. Dreiwitz for (sic) but in j 
this case Mr. Dreiwitz did not authorize cashing of the check nor is he aware i 
that anyone had authorized the cashing of the check." 

Such a line of testimony by Mr. Dreiwitz would have 

I 

t 

aided the defense limieasurably inasmuch as Jeffrey Wartenberg was j 
the only person who observed the alleged "uttering".of the check.' 
This issue was presented to the Honorable Frank' X. Altimari. in th^ 

Relator's Petition for Writ of Error Coram Nobis. Said Writ was 
denied without the Court ever considering the issue of compulsory 
process to call witnesses. The Honorable Judge Frank X. Altimari 
stated that this issue was not one reviewable in a Writ of Error 

Coram Nobis but should have be-;n part of the direct appeal. 

Your petitioner asserts that said issue is a 

proper subject of an evidentiary hearing by this court and that 

the error complained of is of such constitutional proportions 

as to mandate a new trial. 

Denial of Ri ght of Co nfrontation and Suporesbion 
of Information. - 

6. Relator was denied the right of confrontation 

in three respects and in the last two, the People suppressed or 

failed to reveal information of an exculpatory nature; 

(1) When he asked for an adjournment in order 

to obtain counsel. Judge Kelly based his decision on out-of-cour^ 

statements of Judge Goldstein, which, (a) were not made known tO' 
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defendant or his attorney, and (b) which defendant would have | 
sought to rebut if given the opportunity. That these 'Statements 
played a material pSrt in Judge Kelly's decision cannot be 
doubted because it left the Judge with the erroneous impression 
that the trial of Indictment #19147 had been unduly delayed by 
1 defendant. This was a material error which led to defendant 
having to go to trial with counsel he did not want and who did 
not want him; 

(2) A second instance of denial of the right of 

confrontation occurred with respect to one of the State's main | 

1 

witnesses, Horton, whose signature was alleged to have been forgbd. 
It should be borne in mind that.no one testified that Relator ^ 
signed the check. This could only be inferred from Horton's 
denial that he had signed it in order to pay Relator for a debt 
due Relator and that because Relator allegedly filled in the 
amount in front of Wartenberg. In this connection, the fact 
Horton had issued bad checks to one, Barron, See Exhibit D and 
paragraph 6 (c) herein. 

(a) Lewis H. Lippens presented himself before 
the Grand Jury as well as before Judge Kelly and the 12 jurors • 
that sat in Judgment of the Relator herein under the guise and 
alias of Lewis Horton. 

(b) ' Use of the name Horton, whether or not it 

is believed to have been intentional or without malicious intent 
resulted in the defendant bein}’ unable to discover and use 
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till’d mi. 11 i dll tiiif ti ti I. I liM I I I III I »i I Ilf <1 III I 1,1 , , , , . , , , 

conviction ol nHid wltni'im id niifirl i hi • ri. .i -y >.< 
witness and rebut, his tcBtimonv (Hybltil I i 

The use of the aliiiF, l.ewib Horton, oy t ht state's 
complaining witness although not a complete tleniiil ot the 
defendant's right to cross-nxaniirit the witness was ar. ohstatle to 
defendant discovering the witness' record oi corwictior' which 
could not be circumvented and therefore he was unable to expose 
Lewis H. Lippens' perjury concerning his previous convictions 
which would have a serious bearing on his credibility which was in 
issue. 

To require cross-examination without knowledge of 
the witness' true identity being known is to effectively destroy 
the very purpose of cross-examination. In this case it is 
particularly significant, because credibility was a decisive 
factor in the result. 

This issue was raised in Relator's Writ of Error 
Coram Nobis before the Honorable Frank X. Altimari and was denied 
or. the basis that further proof of other convictions was not 
vuch a denial of Defendant's right that it required a new trial 
or reversal. 

(3) During the trial, Jeffrey Wartenberg testified 
that he was the clerk in duty at the travel agency when Argentine 
allegedly presented the check to pay for the airline tickets. He 
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claimed he saw Argentine fill in the amounts on a check where Hor¬ 
ton's signature appeared as drawer. As set forth in 5 (c), supra 
he lied about Dreiwitz* presence. He further lied about Argentine 
being accompanied by Solomkin or Brunner and lied again about 
not having received identification that Argentine was presenting 
the check. With respect to the last point, see Page 128 of the 
Record of Trlal(5 (c), supra) and People's Exhibit 8 therein. 

The latter is annexed hereto as Exhibit C and shows that the 
travel reservation form contains Argentine's name and a licence 
number. 

Relator knows that Wartenberg, only four months 
later, was charged and believes he was convicted of stealing 
liquor from his liquor store employer and believes he was under 

I 

investigation by the Nassau County Police at the time he test-fied, 

I 

This information was never given to Relator or his attorney and 
that fact bearing on credibility plus, there was potential that 
Wartenberg by virtue thereof was under pressure to give testi¬ 
mony favorable to the prosecution, would have materially aided 
the defense. 

The Use of Perjured Testimony 

7. There was perjury on the part of Lewis H. 

Llppins a/k/a * fiwia Horton in several respects. 


t 
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Question; 


Answer: 
Question: 


Answer 


(a) The trial minutes show; 

Now, you told Mr. Marchese that you had been 
arrested several times. I believe you stated 
in connection with motor vehicle traffic vio¬ 
lations? 

This is correct. 

And also for bad checks? 


(page 93-y/i Record i.l Tr 1 1 1 .* 

1964: Horton-cross). laino., y /»,. 

1 

Said witness did also further testify later on page 

Answer: No I usually made 

restitution and then they would forget about it. 

And then again on Page 95 of the Record of Trial 

dated January 20, 1964 said witness did testify as follows: 


Answer; 


Question: 
Answer: 


Question: 


Answer: 


Question 
Answer: 


Yel two.* arrested on more then one occasion. 

Two occasions? 

Yes using the name Lewis Horton or Lou's Auto 
Body which is my signature on Lou Horton. 

Right, and I think you said, as Mr Marchese was 
talking, that you made restitution. 

Yes I cleared the matter up before it went to 
court or in the courtroom itself before there was 
any crime or anything. 

And the complaint was withdrawn? 

Of course. 







115a 


SECOND AMENDED PETITION 


The above is only representative of a long line of 
direct and crosa-examlnatlon In which the complaining witness 
did perjure himself and attempt to falsify his prior record 
and conduct. (See Exhibit B.) • • . 

This perjury althou^ not bearing directly on the 
issue of the guilt or innocence of the Relator affects the 
credibility of one of the state's complaining witnesses 
and was a matter which the Jury should have and was entitled to 
consider when evaluating his testimony. 

(b) Your Petitioner respectfully requests that this 
Court bear in mind the facts brought out under paragraph 5. supra ; 
above wherein Relator shows how Defendant was further injured by 
not being permitted to present the testimony of Miss Milo t « 
refute other statements made by this witness. 

Tlicau inliio nt n v/i »i i 

stand even though the state through the Oillco nl 
Attorney had or should have had this witness' true name as well 
as his arrest record Inasmuch as the District Attorney's Office 
prosecuted several of these informations. 

Petitioner claims that this issue has been 
properly brought before this court and that the Relator has 
exhausted his state remedies by a Writ of Error Coram Nob;'.s 
brought before the Hon. Frank X. Altimari, Nassau County Judge, 
who denied the relief requested based on the fact that (1) the 
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Relator herein, had not acted promptly when he 
finally discovered the perjured testimony and (2) the fact 
that although the complaining witness had not stated all the 
crimes of which he was convicted and all the aliases under 
which he acted, the crimes not revealed were insufficient for 
a reversal of the conviction. 

It is your Petitioner's contention that this 
decision disregards the fact that it is not the job of the court 
to determine the relative weight to be given to the evidence 
which was held back from the jury by the witness, It is 
further asserted that the Honorable Judge Frank X. Altlmari 
did, in his conclusion as to what the facts substantiated 
("It was merely a single conviction more than 10 years old 
that was suppressed from the knowledge of the jury",) was in 

error. See the attached Record of Conviction of Lewis Horton 
(Exhibit B). 

(c) There was further false testimony by 
Horton. For the sole purpose of seeking to unduly prejudice 
the jury, the People introduced Horton's testimony that he 
had been "chasing" Argentine for a bad check (Record Page 89). 
This was false and the facts are that Argentine, during that 
time, had been looking for Horton as the attached affidavits of 
Barron Exhibit A, Paragraph 3, and (Exhibit D) show. Further, 
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B.rron'8 affidavit (Exhibit E) .hows that It wa. Horton who 
wa. Issuing bad checks from his business account. These facts 
further support the prejudicial nuinner In which the defense was 
conducted and the way the prosecution's case was presented. 

Denial of Trial Free of Pre-Trial 
Prej udicial Public!^v 

8. The facts concerning this contention are set 
forth In the basic facts section of this petition and the section 
dealing with right to counsel. 


entitled to a hesrina 
^ tn e Allegations in this Petition 
navlng b een denied same as wel l 
a complete and adequate ap pesr~T7r' 

^e state c ourts and where theFi~ w«« 
g-bgarljigt bindings wer e clearly erroneous . 


9. The facts set forth In patagtbph-2. above, 
establish the denial of hearing (See Exhibit F) and appeal tights 
and the res«lnder of this Petition requires both a hearing on this 
Petition and rejection of whatever findings were made In the 


State court. 


WHEREFORE, the Relator prays this Court to Issue 
Its Writ of Habeas Corpus addressed to 

Sheriff of Wyoming County. State of New York, directing him 
to have the Relator herein. ALFRED A. ARGENTINE, returned to 
this jurisdiction and brought before this Court forthwith 
and that at that time the Relator herein be discharge.? from 
further custody. The Petitioner further 


prays that all proceed- 
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ings in the County Court of Wyoming, St^te of New York, be 
stayed pending the hearing and determination of this Petition. 

The Petitioner further ask.s the Court to admit the Relator ' 

herein to bail pending the hearing on this Petition and that the 
Court fix the amount of such ball and that on furnishing bail ! 
to the Clerk of this Court that the Relator herein, ALFRED A. 
ARGENTINE, be released until final determination of this cause, 


Dated: 


New York, New York 
February 1975 




ITTf 

REISCH, KLAR & LANE, P.C, 
Attorneys for Petitioner 
1501 Franklin Avenue 
Mineola, New York 11501 
(516) 742-A949 
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STiVTE OF NEW YORK) 
COUNTY OF NEW YORK) 


ss 


ALF^D A. ARGENTINE, being duly sworn, deposes 
and says that he is the Petitioner of the foregoing Second 
fended Petition for Writ of Habeas Corpus; that he has read 
the foregoing Amended Petition and knows the contents thereof- 
the same is true to his knowledge of the deponent, except as 
o the matters therein stated to be alleged on information and 
beiiet, and that as to those matters, he believes it to be 
true. 


that 


Sworn_to before me this 

day of February, 1975 
^ O c" 




liL 






) 
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HOfORANDUM 

TO: MR. McDonough 


FROM: L. RODAU 


1. Martin Dreiwitz 


RE: ARGENTINI-INVESTIGATION 
of witnesses Friday and 
Saturday, January 24 and 
25. 1964. _ 


Manager of the Hershey Travel Agency, Freeport, New York. 

Interviewed on the afternoon of January 24th and stated 
that he knows nothing at all about this matter. He does not 
know Argentlnl either by sight or by name ai.d he never heard 
the name Horton" until this incident with the check. The 
normal procedure on receiving checks is that if it is on a local 
bank and during banking hours, they do not question the client 
at all but go in the back and quietly call the bank to verify 
the credit. If it is after houij, the clerk is supposed to ask 
Mr. Dreiwitz for authorization, but in this case Mr. Dreiwitz 
did not authorize cashing of the check nor is he aware that 
anyone had authorized the cashing of the check. They have no 
standard procedure for looking at automobile licenses or other 
identification and evidently thler rules for cashing checks are I 
very lax. The man who waited on Argentlnl was Wartenberg. He ' 
did not have travel agnecy experience before and has since left 
Hershey. Mr. Dreiwitz went on to say that if he showed any 
recognition to Argentlnl, nodded to him or said "hello" this 
was merely in his capacity as a salesman. He said that*he is a 
professional salesman" and part of his job is to greet and be 
pleasant to prospective clients. 


2. Anthony Rossi 

1 located Napoli Drive in Wyandanch and upon checking same 
found that it was occupied by only two houses, one owned by a 
colored family and another by a white fankily. j^ther family 
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knew Rossi. I made inquiries with the local police, neighbors, 
post office, all to no avail. I checked the local school board 
and Mrs. Sheehan, clerk at the school, checked all the local 
schools for children of that name, with negative results. I 
then proceeded to Deer Park in the vicinity of Jordans Restaurant 
and checked out several luncheonettes in the vicinity in an effor 
to locate Rossi. Results were negative. I discontinued this 
branch of the Investigation. 


t 


3. Island Bike Shop 

I found that the correct name for the above is tire Suffolk 
County Harley-Davldson Motorcycle Co., and that they moved from 
Sunrise Highway to Route 109 in West Babylon. I interviewed 
the owner there who gave his name as'Gene Barron (phonet.; 
spelling) who acknowledged they know Horton, as Horton had done 
some painting for him on motor cycles. He disclaimed all 
knowledge of Argentlni but did say that he recognized my 
description of him and his car and the reason he recalled it to 
mind was that for three days in succession in the summer, 
Argentlni came looking for Horton and was very insistent on 
finding him. No one else in the place knew Argentlni. 


4. Milo ? ? 

I 

The above named female was given as the proprietor of a * 
beauty parlor and a possible witness tor Argentlni. I discovered 
her true name to be Mary Ann Migliacco. This subject is living I 
at 1006 Tooker Avenue, West Babylon with her two children. She ’ 
is separated from her husband and uses the above name, which is ' 
her maiden name. At first she refused her name and all 
Information in regard to the case we are investigating. However 
after considerable discussion with her and her mother, I learned* 
that she had been active in Darlene's Hair Stylists at 91 
Carleton Avenue, Isllp Terrace. She had some kind of Interest 
in the business, as did her mother. The business had failed 
about six months ago. The subject styled herself as Manager of 
the beauty parlor and claims that Argentlni never made book on 
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ner premises, although she admits that Lew Horton called 

undenirtSu^J ?nLb%“Sn:sf^^?:a"^1^ir‘’ 1^“"“' 

*?" “long with a fee of $2!oo L her 

i*JTf -“'in be^^^ouro^ncrat 

SHs ““ “ ;*=.“ "s-^ ?:-.:-^r;.:'..;' 

January 27, 1964 


LR/eb 
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This crrliriis tliai finscrpriiils of (he follmviii;; nnnu'il aubjfcthavc bci'n comp^rd mid the (ollowiog It i lrut 


copy of tlie rcuinln of this sy^tiiu. 

■— --••••.’.. —... — 


, Z ’0 fOLr 'i 

• • . • 
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DIRECTOR ^ 

• • • 0 < * 

CONT.'^lUUTOrO OF 
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• NAME AND iNUMEER 

ARREST'D OR 

RECEiV'D 

CHARGE 

DISPOSITION_ 

I’j) Los Ai'-ielcfi 
Calif. 

rej) by \i’cioh Bur) 

Lc-,jia Horton 

v; e 

5-22-51 I 
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» 
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• 
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( 
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t 

i ■ ! 

LsjvIe Horton Llpptna 
i»571l70 
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• 
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t 

• 
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. ' 1 ' 
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so tast Mendow, ir/ 

Lewis Horton Ltpp^ns 
#571170 

a-fi-58 

20 -4a m 1 


• • ✓ 

• . • 

• » i 0 

0 
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1 

T^vla Horton 
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ThiH uTiifics that finaerpiiuis of the rollnwiiit' naim-il subject have bc. ji vonij)ai.-a and the folluwim; is a true 
copy of the rccurils of this system. 


-ivniis MO. 437649X WM 5 llj 1935 -S- 





'.ONTi^lOUTCftS OF 

FINGERFRINTS 

NAME AND NUMEER 

ARRESTED OR 

RECEIVED 

CHARGF. 

DISPOSITION 

1 Mineoln yflf 

Lewis Hcrtoci 

i;2Bm2 

6 - 30-60 

Sec. 2it0 ?L Secreting 
Mortgege rrc;.arty. 
Final:Scc. Mart, prop 
Ec Fraud Chk) 

7 - 12 -Co 

( 1 ) distil. 

( 2 ) s/s Reatltutlor 

J least MeadovfjNY 
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i{-‘57ii'ro ,, 

XO-lt- 6 o 

1163 VIL 

(Failed to signal 
right t'xrn) 
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3 dus or $15 

s'' 

1 .• #• > 

1 

.■X. 

D htinoola, NV 

Lewis Horton 
al-Louis Llppenu 

Lewis Horton Lipplnu 

r 26882 

11 - 27-62 ‘ 
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Fraud CliecK 

fi 

11 - 30-62 1*0 
s/s Reotitution ! 

• 

$ 

Hauppau-jo, RY 

Lewis Horton 

ID 5200 

5-5-611 

fraudulent check 

7 - 30-65 Civil > 
poioprouiae 

^0 Hauppaii^e, IIY 

■ '* 

r • • .• i 

X 

Lewis Horton 

IB 5f'08 

6-29-64 

ilg'iay 

/*; 

9«24‘<6.5-Conviotod • 
PO u chca*gedf 8 S 
2s-5 yrfl.Sf) 

1 •/ 

ID !lauppa»tge, HY 

* V 

T.ewlB Horton 
evl*C.Molan 
ai-Roger Jaaes 
el-Andreu L. Grlom 

« F> 

1 - 21-65 ■ 

Forgery Pnd-BBj-g 

♦ ‘ • t 

• 

Some ta gVoy* /ijil 

# 

4'. 
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Thiii trriirii-s tliai I'inyerpriiits of ilie I'ollnwhic named subioi;t have been woiii|'>''t« <1 folluwibt; i» a|nie 



‘I'.ipiti'iiU uniui'i'vrtfU t-ir In <>'■» 

^ oiti** U «i ri>« u •! rfk/ {••itlur It r«>< I" iiili tiMltr. 


e.-. 
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Minbola,New York 

William Caiim * 

DI.T..CT TCL»»MOMC.^IOMItll l■l•00 


December 20th, 196? 


Alfred A. Argentine 19875 
Box li»9 

Attica, New York 


Dear Slr;- 


We are In receipt of a letter from 
William Bardea, Chief Clerk of the County Court 
as the result of which we are enclosing a Xerox 
copy of Peoples' Exhibit #8 In evidence in connec/ 
tlon with the trial of the above-numbered Indlct-r 
ment. • 

Very truly yours. 



DXC;pg 
Enc. 


WILLIAM CAHN 
DISTRICT ATTORNEY 



)nAld x; ciavin 

ASSISTANT DISTRICT ATTORNEY 



V . 
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ttfRSMT BIDO. 

35A So. Grove Street 
Freeport, N. Y. 

FReeport I-S300 

Reservation Request No. 


! OflfGliV/tL 
To be Presented by Gneet 
tipoB Arrival 


102-10 Jamaica Avenue 
Jomaica 2, L. I., N. V. 
JAmaIra 6-(iK00 
AXtcl 1-5300 


Reservation Order Issoed 
FromfllliJUX_ 

Tho Following Reservations Have Bean Confirmed. Please Honor Upon Presenotlon. 

KnAlilstor .Hlani rLorldft.. 


rrom.- AU'N” .lof, " 196?. ..TOl- . 

Rate ■ t>14e00' par i'ay . 


For The Account Of ... Mre A lin». louia^ . 

• 


PERSONAL SERVICE FOR WORLD TRAVEL 

Notoi Ploaeif ooUoot aU ohoreou 
dirooUy from oUonta ivlor 
to ttx4T pitritux)* 


REMARKS 

Cartf* b/ llnu Qinatik 

UifU EP 'r;U4e00 por day* 


At Um« It mey be n^.....,, tor rKsl. holdln, r..«y.Uon. to to. heUI ItseU to be to tomperary a«»nuwKl.lton 
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' Q Jamaica 

IIEEISHY TRAVEL AGENCY [Q.'^rotporl 




am. .. . . ^.Cjt K/)/} y^ 

Idr.tt . /rc. .. : .. 

„ . /.. S//a.nJ?r. .,,.;...... 

.... m...^.z..A.7Zi..:... .:....c^c.^/.,-....^.z.Z3: 




,„..../^.^/^././j-..:....^...... 

....f\r... ' 

™......".. 

. ^^:9.z .. 


• ^of RtltAn 




'K ^ 


oHW ^ Trip 


pr4i&inat. Co»l f.r P«r$oi|' 
nl»r *1 HrMn» In Party.. 


f<{-^ ^ 0/ 1/C/a - . 3iJ:,K 



\ . pouow UP 
■ \ ’•N-Ht %»o/lS/l 




I * » 


//It 


fiS Out firm In Dtlail 


o/< ■ 



































/ 
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State Of Ilev/ York )gg. 

County Of Suffolk ) 

I, tJ/LliiOn, being tiuly sworn, deposes s^s; 

1, That I am the Owner ofnrarley - UayLuson ^otorcycle Co, located 
cit Route 109, Tom of Uest Babylon, Suffolk County, Hew Ybrk State; 

2, That in the sununer of 1963, said business was located on 
Sunrise High;«ay, and as stated in the previous affidavit submitted by me, I 
met ALUclD AllQCHTBTE, at that time; 

3* That in the months of July and August of I97l;i I received 
several Telephone Calls from an individual who Identified himself as 
ALnili33 ARr<ENTlNE,who explained to me that he was in the Federal Court 
concerning his State Court Conviction for forgery, placed against him 
by an individual known to me as LEW HORTON "; 

U* That Kr«, Argentine, asked if I z^membei^d being questioned in 
January 1961;, by an Investigator from the Nassau County Public Defender's' 
Office, about the amount of times Mr* Argentine, came to place of business 
during the summer of 1963, and also if I could remember the reason why llr* 
Argentine came to try place of business* I answered " Yes " to both 
questions* 




p* That during our Telephone Conversations, 1 agreed to furnish 
any Information that I had in my possession concerning Mr* HORTON, or the 
individual that I knew who was using the name of '• Llilf HORTON '•* 

6* 'Ihat Mr* Argentine asked me if I could remember ever receiving 
any " Bad Checks '* from Mr* HORTON* I answered '• YES That when Hr* 
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Arganttne asked If I could glue him any particulars, I raqusstsd Hr. 

Argantlus to give me some IWenty (20) Iduutas Time to check my records, sod 
t-hon call me backj 

7. That when Hr. Argentine called me again, I told him that 1 
have a record showing that I had received Two (2) » Bad Check. • fro. 

HOHTOH during the year of 1J63. Ihat one In the amount of Ten ($10.00) 
Dollars was returned on July 19,1963 drawn on the account of sm/'S AUTO 
BODY '• and that the other waa In the amount of PIPTY ($50.00) DOLLARS, 
dated July 23, 1963j 

6. That I also told Mr. Argentine that I .would be most happy to 
give him any other Infonnatlon that 1 could possibly fumlsn concerning Uie 
Individual who uees the name "LEW H0aT0N"| 

Dated: October , 1971: 



Suscribed and awom 
on this day of 


ifore me 



^ I97k 



ALBERT 1 . CARUSO 

MOTAIIY MJBl-IC •TATE OF NEW YONK 

HO. 3u-;.Misn) 

aUALIFILO IN HASS "I ! 'f' 

ecffTincATii riuo ii< eufeolk cpuyjp—- 

.TCHM KXPmtS MAHCM »0. »•/! 
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State Of New YorK Jgg. 

County Of SuffoLc ) 

I GENE aiHlRON, beinc duly sworn, deposes and says: 

1. That I am Uie owner of H^ey - Davj^aon Mot^cycle Co., of Route 10? 
West Babylon, New Yoncj 

2. That in the eummer of I 963 , ny place of business was located on Sunrise 
Highway, and at teat time, for Three(3) successive days, an individual came 

liito rv place of business and was very insistent on finding tee whereabouts 
of a •• Wif '• HORTON) 

3. mat after speaicing to this individual, I told him teat if ha caught-up 

to HORTON, before I did, I would appreciate it if he told HORTON that I also 
would liice to see him] 

U. That in the month of January 196i4, I was interviewed by a Mr. L. RODAU, 
investigator for tee Nassau County Public Defender's Office. I told the 
Investigator that I did not Joiow anyone named Argentinl, but after tee 
Investigator gave me a description of the Person and his Automobile, I 
remembered that he was tee individual who had been in ny place of busineea 
for Three (3) Days in succession during the summer of 196j, looicing for 
HORTON, and teat he was very insistent on finding HORTONj 
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$• I have read the contenta of this inatant Affidavit dnd ah algning > 
same of in/ own free will, without threat or promise of any reward. 

Dated! OCOTBfK ,197U 


[^OiACTi 
BArtJbh 7. 


auscilbed and sworn to before me 
on this ^ day 



.. . 

"OBNk BAtyDN 77J7 


,197U 


—COUNTI 

^MDiKf I. C'nr-O 

NOTAUY ‘f. «,TAr;: i/f ncw vohk 

I > ' ■ . • * 

ll‘: :i t.l . 

CeNlllK^n Hii * t * &IIII-OLK C^UNTV ^ 
It.liM CAJ Jnl.b I.W«HC1I 30. \y 
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STEPEEB P, SAPCIEMZA, being duly eworn depoeea and eaya; 

i5^\OTk!‘ *’ «>• 

2. That on or about the 29 th day of January. 1974. he was 

AROSKTINB to repre^nt hlr. o7a F^e^al of 

« - 3 . That during the couree of hla subsequent Inveatlratlon and 

preparation of said petition. It came to his attention that a oetitinn 

jSn*S^*c^* habeas CORPUS had been heard by the Honorable Judge 

John S. CoMble, County Court Justine, Wyooinc County, during the 

reS^weS! * harfver been 

4, T^t on or about February 16, 1974 , your affiant did 
tave occasion to calUthe Honorable Judge John 6. Conable to Inquire 
as to the present status of this matter. ’ 

.. 5* pwt Judge John S. Conable Indicated the transcript of 

hearings held during the months of March 
and April 1970> had oeen lost or misplaced. 

Indicated the original notes of the 
court Stenographer were still available and he would direct that 
they bo trnnocrlbed again end a decision would be forthcoming. 

7 . Therwfter, on or about March 25 , 1974 , and again in early 
May, your affiant travelled to the court house located In Warsaw. 

Hew York, and did confer with Judge John S. Conable. * 

all times said, the Judge promised an expedient and 
favorable decision. 

concern was that he wanted to 

be overturnS*^ ^ Kaasau County appealed his decision, it would not 

a period of over five years has expired since the 
atate writ was Issued, no decision has been rendered. 

T \4 4 . affiant In his petition before the U. 8 « 

District Court for the Eastern District of Hew York argued that 

^® Court to render ^ 

a decision conetltuted an exhaustion of available state remedy; 



j; 


SAPlENZA 






exhibit "F' 
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LETTER OF A. SETH GREENWALD, DATED FEBRUARY 20 , 1975.. 



LOUIS J. LCrKOWITS 

ATTOUMtV «tNtNAL 


STATE or NKW VOSK 

Department of Law 

TWO WORLD TRADE CENTER 
NEW YORK, N.V. 10047 

t.l.»-.«..(212) 488-3396 


JOEL LEWITTES 

•ItTANT ATTOANBV 

IN CMANaw or 
LiTiaATioN aunwA 


February 20, 1975 


Re: U.S. ex rcl. Argentine 

V. Vincent, 74 C 193 


Hon. Orrin G. Judd 
District Judge 

United States District Court 
225 Cadnian Plaza East 
Brooklyn, N.Y. 11201 

Honorable Sir: 


1 am in receipt of ti "Second Amended Petition" 
in the above application for a writ of haJjeas corpus. 

As it comes many months after the submission of this 
matter and from an attorney, not the attorney of record, 
I wish to indicate my objection at this time. 

After reviewing the "new" petition it appears 
to be repetitive and I will rest on my prior submissions 
herein. The two affidavits of a Cene Barron (llovemJjer 
6, 1974) do not appear to add anything. However, if 
petitioner claims tills is new evidence, then obviously 
he should be required to exhaust his state remedies. 


Respectfully yours , 


LOUIS J. LEFKOWITZ 
Attorney General 
By 



A. SETH GREEMWALD 
Assistant Attorney General 

ASG: jf 


cc: Stephen P. Siipienza, Esq., 

Reisch, Klar & Lane, P.C. 



( 
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LETTER OF BURTON C. AGATA, DATED MARCH 6, 1975 


REISCtt EXAR A LANE. P C. 
ATTORmCTS AT lAW 


iU KRie LANE 

i' , .MICHAEL N. KLAR 




1501 FRANKLIN AVENUE 
MINEOUA. new YORK 11501 

518-742-4040 


‘'^r'itlCMARD J. REIECM 
*' JOBL'a. ORENNER 
'»■ •iWART' J. RILLEN 
, -Rega RADLEY 


BURTON C AOATA 
COUMtCL 


rV'^C-' 

Orrln G, Judd 
iE'^DWtrlct Judge 
■'^fJhJLted States District Coui’t 
•'^125. Cadmen Plaza East 
.^^.'jSrpoklyn, N.Y. 11201 

.'v 

'Judge Judd: 


March 6, 1975 


RE: U.S, ex rel. Argentine 
V. Vincent, 7^ C 193 


respect to the above matter, we are In receipt 
Vaddressed to you by Attorney for the Respondent 

20, 1975. We Invite your Honor's attention 
January 10, 1975 which confirmed 
{* .the extension of time to February 15th for our service of 
Amended Petition. 

It may well be that Inadvertently a copy of that letter 
. was not sent to the Respondent's Attorney and for this we 
f apologize. However, It does not appear that Respondent was 
, ,lp any way prejudiced thereby. 

.. • respect to the Respondent's answer to the second 

vS '*fJended Petition contained In his letter of February 20 
.*1 ufearlier submissions makes It difficult *to 

Issues are being Joined. In any event 
’ New York Courts have had the opportunity to consider 

I. ^^ne materials set forth In the Amended Petition and at 
^. 3.eaat with respect to the proceeding in Wyoming County 
during the last four years, no decision has been rendered 

• and petitioner should not be held accountable for the court’s 

• failure. 


Respe.ctfully 

^i HEISCH, KLAR &i2nE-^' P.C. \ 

By Burton C^^gata }\ y; 

I ' 

.with copy of January 10th ^ttei>-^ __ ' 


a; • 

" 


, ,w 

- ’’..i ♦!". I ■ • .' 1 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

UNITED STATES OP AMERICA ex rel, 
STEPHEN P, SAPIENZA, Petitioner 
on behalf of ALFRED A. ARGENTINE, 




'A' 


PM 


74-C-193 


Relator, 


- against - 



LEON J. VINCENT, Warden, Green 
Haven Correctional Facility, 

Respondent, 


April 4, 1975 


Appeeurances: 

STEPHEN P. SAPIENZA, ESQ. 

bernmid jay ooven, esq. 

and 

REICH, KLAR & LANE, P.c. 
Attorneys for Relator* 

By* BURTON C. AGATA, ESQ. 

Of Counsel 

HON, LOUIS J, LEPKOWITZ 
Attorney General of the state 
of New York 

Attorney for Respondent 

By* A. SETH GREENWALD, ESQ. 

Assistant Attorney General 
of Counsel 


JUDD, J. 


—88—S-lf-Ta— MM - out 


I 


I 

I 

i 
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memoraneum and order I 

I 

I 

A harsh sentence for a minor felony, pursuant to | 
New York's multiple offender law, has led to a series of j 
post-conviction proceedings, culminating in the second j 
amended petition for habeas corpus now before this court. ' 
The principal contentions of the relator Argentine 
are (1) that he was forced to trial with counsel not of 
his choosing, (2) that he was prevented from calling Wit-' | 
nesses who might have impeached the credibility of prosecu- ' 
tion witnesses, (3) that he was not given information which ' 
might have helped impeach prosecution witnesses, (4) that ! 
prosecution witness Lewis Horton was permitted to give 
testimony known to be perjurious, and (5) that the possi- ' 

J 

bility of a fair trial was prevented by prejudicial pre- j 

trial publicity. j 

I 

Facts ! 

! 

Alfred Argentine was arrested in September 1963 I 
and Indicted in Nassau county Supreme court on October 1, | 

1963 on two counts of forgery, second degree, and one count j 
of larceny, second degree. The newly created Office of the ' 
Public Defender was appointed to represent him. He pleaded ! 
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I not guilty on October 7, 1963. On December 16, 1963 James j 

!i . 

,1 J. McDonough, an experienced attorney who was the head of I 
I I 

that office, asked the court to relieve him because of I 

; plaintiff's hostility and failure to discuss the facts of | 

j the case with him. The motion was denied, it was renewed | 

jl on January 6, 1974 when the case came on for trial. Argen- 

|| tine asserted at that time that he had arranged with an 

li 

i attorney named Michael j. winters to represent him, but thatj 
j| Winters would require an adjournment until January 15. The j 
; request for an adjournment was denied and the trial begun. 

I However, a mistrial was called on the following day because 
I of an item printed in Newsday, which stated that Argentine 
I had been arrested fifteen times on check charges, had served 
a year in the cpunty jail in 1960-61, and had been arrested : 
on a charge of assault after scuffling with a Newsday photo- 

I grapher at the time of his arrest on another bad check 
cheurge. 

The Trial 

!! ' 

I The second trial began on January 20, 1964. ' 

ji Before the selection of the jury, Mr. McDonough asked again j 
i| ' 

|j to be relieved because the defendant refused to .J.r -uss the 

I facts with him, and Argentine asked leave to proceed pro ee. 







(_ 
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He said that Mr. Winters was not in the case because his , 

father would not pay his fee. The court, county Judge Kellj^ 

refused to relieve Mr. McDonough, saying that he was a man | 

of twenty years’ experience and that Judge Goldstein had \ 

told him (Judge Kelly) that in another case where Argentine | 

was a defendant, he had called two attorneys whom Argentine 

wanted to have represent him, and that neither of them 

would serve. The defendant then asked for a change of 

* * 

venue, although Mr. McDonough thought there was no ground. 
This motion was denied. 

Mr. McDonough read a request by Argentine for 
the trial judge to disqualify himself because of his denial 
of the request to relieve Mr. McDonough and because he had 
misconstrued the conversation with Judge Goldstein. This 
motion was denied and the case proceeded to trial. Addi¬ 
tional motions to relieve Mr. McDonough and lot Argentine 
proceed £ro se were denied in the course of the trial. 

The charge was a simple one, that Argentine on 
August 1, 1963 submitted a check of Lew's Auto Body co. for 
$356,91 to Hershy Travel Agency in payment for three round- I 
trip plane tickets to Florida. Argentine was charged with j 
representing himself as Lewis Horton, who owned Lew's Auto j 
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j Body CO., and who had not signed or authorized the check. | 
Mr. Horton testified for the People, that he had | 
known Argentine for five years, that Argentine was around j 
I his body shop frequently for a few weeks before August 1, | 

j that he used to go out for coffee for Horton, that he could i 

i have had access to the Cadillac in the trunk of which j 

|j Horton kept the checkbook from which the check to Hershy j 

l| was taken, and that he had said about, that time that he | 

I! » • ' 

had just got hack from Florida. The check was on an | 

account which Horton had closed some time previously. j 

I Horton testified that he did not make out the check, that 
|! he did not sign it, and that he was not at the Hotel 

McAllister in Florida on August 1, 1963 or ever. On cioss- 
j examination, Mr. Horton admitted having been charged ; 

several times with traffic violations, and with the issuance 
of bad checks. He said that the bad check charges were 
usually disposed of by making restitution and that the only > 
j time he had served in jail was for driving a taxi cab withoJt 

J 

Ij a valid New York license, other convictions had been for ' 

I 

labor law violations, for failure to pay wages. Horton 
I admitted having used the name Charles Davis Lo establish 

credit when his own credit was not good. He denied that ' 
-hS—ha d a yox,gngagsd- iji. bookmakin:!. uo --■i ’ , 
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seen a Mrs. Romandette several tunes m Argentine's car. 

He also said that he had introduced a woman named Milo, a 
beauty shop operator, to Argentine. 

I 

Jeffrey Wartenberg, an employee of Hereby Travel 
Agency, identified Argentine as the man who came into the 
agency with a check of Lew's Auto Body Co., which was 
already signed. Argentine filled in the payee's name and 
the amount with Mr. Wartenberg's pe„._ Wartenberg spoke 
with the manager, a Mr. Dreiwitz, who said it was okay to 
take the check if it was a local check. A man named | 

Brunner was with Argentine in the agency office at the j 

time. There had been a telephone call in the morning from 
a man who called himself Horton, so that the tickets could , 
be made ready when Mr. Argentine came in. The records 
showed that the airline had reported that all three tickets 


were used. 


Sanford Hershy testified that the Lew's Auto 
Body check had been returned for insufficient funds, that 
he did not know Argentine, and that he received a conunis- 
Blon voucher from the Hotel McAllister in Florida for the 

room rent paid on a one-night stay by "Mr. and Mrs. Lewis 
Horton." 


x 
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!■ 



Richard Gapin, a reservation at Hershy 

Travel Agency, testified that he had received a telephone 
call during August 1, 1963 from a man who described himselfl 
as Lewis Horton, who asked for Florida tickets for himself | 
and his wife Gladys, and left a telephone number (which i 
turned out to be the telephone number of Mrs. Romandette). j 
Mr. Gapin identified Argentine as the man who came into j 

the agency later on August 1st to pick up the'tickets. 

Mary Romandette identified Argentine, and testi- ! 
fied that she knew Argentine under the name Arthur Gentina.! 
She said that she went with him to Florida on August Ist, j 
and that they registered together that night at the 
McAllister Hotel and returned the next day. she had en 
a third ticket, which he said was for his friend Bert, who ' 
had changed his plans and was not going with them. After j 
they registered in Florida, Argentine told her to use the I 

I 

name Horton in referring to him because he was supposed to 
be there on business that he was doing under the name of 

I 

Lewis Horton. Mrs. Romandette was married at the time and | 
pregnant with her second child, but was not living with her 
husband. At one point, Mr. McDonough mentioned to the ‘ 

court that Argentine was suggesting many quesLioiia to him 
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and that he was not asking them all because he thought many 
of them were not in Argentine’s best interest. 

Detective Russell Scott testified that he was 

i 

experienced in handwriting analysis and that he had com- | 

i 

pared the signature on the check with that of Lewis Horton, j 
that they did not correspond and that he determined that | 

the signature on the check was forged. j 

Detective Daniel Healy testified that he had 
checked the registration of a Chevrolet Impala which was , 
Argentine's possession at the time of his arrest, and 
that it was registered in the name of Arthur Gentina. ! 

I 

Mr. McDonough on January 27 informed the court 
that he had located three of some seven people whom Argen¬ 
tine urged him to call as witnesses, and that he had sub- ' 
poenaed one, who had not come to court. He again asked to 
be relieved so that Argentine could defend himself pro se. 
The motion was denied, but the court granted a day's 
adjournment in order to procure the presence of the witness. 
The witness Milo, whose real name was Mary Ann Migliccio, i 
was not present on January 28. Mr. McDonough made an offer i 
of proof that she would testify that Mr. Horton had called i 
ebout Mr. Argentine, and that shortly thereafter | 








L 
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Argentine had come to discuss setting up a bookmaking 
operation in her beauty parlor, which she had refused to 
do. Mr. McDonough mentioned that the defendant had asked 
him to produce Bert Solomkin, who was then in the Nassau 
county Jail, and Robert Brunner, who lived in Deer Park, 
but that he did not think the testimony of either of them 
would be helpful. 


evidence. 


The defendant rested ’ ‘thout putting in any 


The jury brought in a verdict of guilty and were 


duly polled on all three counts. 

The District Attorney thereafter fil^d an infor¬ 
mation charging Argentine with having been previously con¬ 
victed of forgery in 1961, on a guilty plea. At the time 
of sentence on March 18, 1964, although a jury was present 
to pass on the charge of a prior felony, Argentine ad¬ 
mitted the prior conviction. He stated that he thought it 
was only a misdemeanor, but che record indicated that he 
had pleade.. guilty to the first count as a felony and the 
second count as a misdemeanor, and received a one-year 
sentence on the misdemeanor charge. Since he had been in 
jail for more than a year, tiie misdemeanor beiiLuitue had 


N \ 








) 


/ 
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already been served. On March 18, 1964, the court founA-^^^ 

I 

that Argentine was the same person convicted of a prior 
felony on November 15, 1961. He was sentenced to indeter¬ 
minate terms of two to ten years on the first count, ten 
to twenty years on the second count, and two and a half to 
ten years on the third count, all to be served concurrentlyj 

Post-Conviction Proceedings 

• * , 

A coram nobis proceeding was initiated by ' 

Argentine on September 25, 1964 and was denied without a 
hearing. On March 27, 1967, Argentine moved to relieve the 
assigned counsel, in that matter and prosecute the appeal 
on hie own behalf. The denial of the coram nobis petition 
was affirmed by the Appellate Division on May 29, 1967 and 
leave to appeal to the court of Appeals was denied by 
Chief iJXidge Fuld on October 16, 1967. 

Argentine's appeal from the conviction was dis¬ 
missed by the Appellate Division on Octobar 3, 1966, for 
failure to prosecute. 

In 1968, Argentine brought a civil rights action 

% 

in the Southern District of New York against the Warden of 
Wallkill state Prison for interference with . iegal ' • 

correspondence. After a trial in June 1968, Judge Croake 


* 
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dismissed the petition and denied leave to appeal. A sub¬ 
sequent motion to set aside that decision, on the ground 
that he was denied effective assistance of counsel and the 
opportunity to subpoena certain witnesses, was denied with 
a written opinion. Argentine v. McGinnis. 311 F. Supp. 

134 (S.D.N.Y. 1969). 

A pro se application in the nature of corcun nobis 

before Judge Kelly was denied on December 31, 1969 with an ^ 

• * 

1 

opinion. Judge Kelly stated that Argentine had been | 

afforded ample opportunity to retain counsel of his own 
choosing, that his motion on the eve of trial would have 

resulted in am unreasonable delay, and that the would | 

1 

not review the failure of Legal Aid counsel to call particu*| 
laur witnesses unless the result was that the trial was a 
faurce amd a mockery of justice, citing People v. Brown, 

7 N.Y.2d 359, 361, 197 N.Y.S.2d 705, 707 (1960). He held 
that this was not true of counsel's actions in this case. 

On June 9, 1969, Argentine initiated a habeas ' 

corpus proceeding in the Supreme court, Wyoming county, | 

before Mr. Justice conable . Hearings were completed in j 

I 

this proceeding on April 13, 1970. The court reserved } 

I • 

decision, and has not yet made amy decision. Stephen I 





4 ~ 
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Sapienza, Argentine's original attorney i„ this proceeding,| 
Visited Judge conable twice in early 1974 and was proa,i.ed | 
that the case would be decided promptly, it may be that 
■Judge conable's files in the case have been mislaid. 

Hearings on another coram nobis proceeding were I 
begun before judge Gibbons of the Nassau county Supreme i 
court on March 29, 1971, following the Appellate Division's 
reversal of Judge Kelly's previous denial of a writ. 

Argentine was represented by assigned counsel. The minutes 
Of this proceeding total 405 pages. | 

Judge Gibbons wrote a 12-page memorandum in dis- ! 
posing of the case. Defendant was at large at the time and ' 
able to assist in the hearing, having been paroled in 1970. 
in his opinion dated July 8, 1971, judge Gibbons found that 
the defendant had hired and discharged three attorneys in | 
connection with the Hershy Travel case and another Indiut- i 
ment, and that five others had refused to represent him. j 
As for the claim that Mr. winters had been paid a legal fee ' 
prior to the time when the court refused an adjournment of j 
the January 6th trial, the court found "that this claim by ' 
the defendant is completely false and is injected merely to i 
confound and confuse the issues herein." The court further ' ' 
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found that the defendant was indigent and had no funds nor 
any funds available to him to hire counsel at the time of 
the trial. The court found that the stenographic minutes 
were true and correct, except for one page of the record 
before Judge Goldstein, which was not in proper numerical 
sequence. With respect to Argentine's claim that he had 
been deprived of access to counsel, the court listed nine 
attorneys who had visited Argentine at tl)e Nassau county 
Jail, and found that Mr. McDonough had visited him on 
November 19 and December 19, 1963, and January 24, 1964. 

In addition, Argentine's father visited him on 14 separate 
occasions. 

Argentine had asserted before Judge Gibbons that 
he should not have been sentenced as a second felony 
offender because he did not know that he had pleaded to a 
felony in 1961; he charged that his then attorney, who Is 
now a judge of the Nassau county Feunily court, falsely re 
presented to him that he was pleading merely to a misde¬ 
meanor. Judge Gibbons found this claim to be false, on the 
basis of Argentine's admission before Judge Goldstein on 
December 16, 1963 that "i have only one folonv for forgery 
and the rest are petty larcenies." Finally, Judge Gibbons 
ruled: 



I 


/ 
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1 After considering all of Liie crodiblc 

evidence received during the hearing 
herein, it is the court's determination 
that the defendant omljarked upon a 
calculated effort to delay, frustrate 
and prevent the trial both upon indict~ 

I ment number 18690 before Judge Gold«jtein 

I and upon indictment number 19147, before 

I Judge Kelly. 

I 

It is also the deterniination of this 
court that the defendant at no time 
prior to the said trials, wan in a 
I financial position to pay the necessary 

; legal fee to retain a lawyer, and further, 

that neither his parents nor his former 
associate, nor his former wife, ware 
I ready with the available funds and in- 

i dined to make such advance. These facts 

; were known to the defendant, and, not¬ 
withstanding, he persisted in his claim 

' for counsel of his own choice, merely as 

I a ploy to delay and frustrate the hegin- 

j ning of the trials. 

*1 

j The following is a summary of the testimony 

ij adduced by Argentine's assigned counsel at the coram nobis 

il 

J hearing before Judge Gibbons. 

i 

Judge Aaron Goldstein, a Now york city criminal 

I 

Court Judge assigned to sit in Nasnau county court, stated 


that Argentine had reguested enentntlon by several 
lawyers, that the co.jd, ij.,,,,. and that none of thei 

|j 

wanted to represent him, ar<d th.,* i.hr, -.poke on the 

^ telephone with Argentine ' r father 

was sick and she could no* p;,y Uv/yf-r. 



Mr. M'drjnourfh of 
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the Public Defender Unit, testified that Argentine wanted . j 
him to be relieved of his representation before the trial, 
and that Argentine did not give him the neunes of potential 

I witnesses until just before the trial. Detective Lieutenant 

;i 

Joseph Kelly testified, but gave no evidence material to the 

t 

issue. Evelyn Shanser, a court reporter, testified con¬ 
cerning the minutes of the proceeding before Judge Goldstein 
and asserted that they were accurate. 

# ' 

ii Dorothy Matera testified that she was Argentine's 

j I 

wife at the time of the trial, and that she would have pro- i 
vided funds for his defense, but that no one ever asked for 

' 

her help. However, she admitted that she and Araentl. a had . 

II i 

l! ' 

ij been separated from at least August 1963, and that ^he did i 

|| not know where he was during the balance of the year. 

I Judge Paul Kelly testified that he had no recol- 

j lection of ever having represented Argentine, and that he 
I would have disqualified himself if he had so recalled in 

i 

j 1964. Counsel for Mr. Argentine produced the record of a 
jail visit to him by a Paul Kelly on August 31, 1961. The 

i 

District Attorney suggested that this might have been a ' 

■ visit about possible representation which did not materialist. 

» 

\ 

I • 


Mr. Argentine testified that on uaitaaj.y d, 1964, 
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'lis father had paid Mr. Winters §1,500, which was later 
returned. No receipt or other confirmation of this was 

I 

provided, and no one called Mr. Winters. The examination 
and cross-examination of Mr. Argentine occupied e±>out 297 
pages of minutes. Nowhere in his testimony was there any 
explanation of his actions on August 1, 1963. 

Lietenant Robert Macho was called by the District 
Attorney and produced records of visits at the Nassau County| , 
Jail. These included visits by Argentine's father and by j 
various lawyers, including one visit by Mr. Winters on j 

December 30, 1963, eind a visit by a Mr. Friedler on j 

I 

January 3, 1964. 

There is no record of any appeal having been taken j 
from Judge Gibbons' decision. 

In 1973, Argentine brought a pro se motion to 
vacate the judgment of conviction on the ground that materia 
false evidence was adduced at the trial with the knowledge i 
of the prosecutor. The alleged false evidence related to 
prior convictions of Lewis Horton. The new evidence con¬ 
sisted of a 1970 report of the New York State Identification 
and Intelligence System concerning Horton's fingerprint 
record, it began with a 1952 jail sentence of 120 days for 



/ 
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petit larceny. It included two convictions under the name 

“Lewis Horton Lippens" in 1958 for violations of the 

Vehicle and Traffic Law, which had resulted in sentences of 

110 days imprisonment and $310 fines. It included a 1960 

suspended sentence for a fraudulent check, conditioned on 

restitution, a similar conviction and suspension of sent- 

ence for a fraudulent check in 1962, and a sentence of three 

days or $15.00 in 1960 for falling tq signal.a right turn, 

# * 

and a conviction and suspended sentence for bigamy in 1965. 

I 

It also showed five other convictions between 1964 and 1968 ' 
and four open charges, several of the recent ones being under 
the name Lewis Simms. The last charge result* 1 in c ent- ' 
ence of three and one-half to four and one-half years for j 

possession of dangerous weapons. | 

Judge Altimauri denied Argentine' s motion to vacate 
the conviction in a three-page memorandum, dated October 10, 
1973, which pointed out that Horton had admitted at the 
trial to several arrests and convictions, to having spent 
time in jail, and to having used an alias. The judge also j 

I 

stated. 

Inasmuch as substantial evidence of a 

prior criminal record and the -isp? f>i, • 

aliases had been introduced at trial, j 


4 






* 
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proof of the twelve year old misdemeanor 
conviction and use of the alias "Llppens" 
would be merely cumulative and not 
material or likely to produce a more 
favoredsle verdict for petitioner. (People 
V. Salemi . 309 N.Y. 208, 226; People v. 

0'oonnor . 37 Misc. Rep. 754). 

The petitioner has failed to allege facte 
tending to show that the prosecutor knew 
or should have known of the prior misde¬ 
meanor conviction. 


1 The Proceeding Before the court • 

I ' t ’ 

The present habeas corpus proceeding began with 

1 the filing on Februeury 5, 1974 of the petition of Stephen P. 

I \ 

^ Sapienza as attorney for Argentine for a writ of habeas 

it 

corpus directed to the Weurden of the Green Haven Correc- 

j 

I 

tional Facility. The court issued an order to show causa { 
directed to the New York Attorney General and set February 2%, 

I 

1974 as a time for oral argument on the petition and the 
Attorney General's return. After interim adjournments« the 
j case was argued on March 29, 1974. The Attorney General's 
1| opposing affidavit, filed March 11, 1974, simply referred | 

1j 

I to the pendency of a proceeding in Wyoming county as showing I 

I ' 

I failure to exhaust state remedies and called attention to I 

I I 

I the absence of copies of the state court f/.iperq. There 

■ I 

followed an amended petition filed April 25, 1974, to whioh I 
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I--i 

were appended 13 exhibits, including one of Argentine's j 
corninunications to Judge Kelly, a copy of the report of 
Mr. McDonough's investigator, copies of the decisions of 
Judge Altimari and Judge Gibbons, the 1970 fingerprint 

j| report on Mr. Horton, and various other documents. The 

l| 

l| Attorney General filed a supplemental affidavit on June 28, 

,1 

i; 1974, aftor receipt and review of the trial transcripts. 

ii . . , 

In view of this court s delay in making an independent re- 
I view of the papers, Mr. Sapienza filed a 17-page "Applica- ! 

" . i 

tion for Bail Pending Final Disposition of Writ of Habeas | 
Corpus," which was set for argument on July 26, 1974 emd j 

I 

was met by am affidavit in opposition, in which the .ttorney 
jj General asserted that the power to grant bail pending an 

il . ! 

I application for a writ of habeas corpus should be most i 

i j 

! sparingly exercised. 

I 

I 

I After the court's return from vacation recess, 

II Argentine announced that he wanted new counsel to file 

i amended papers, and a substitution of Bernard Jay coven as ! 

I 

I attorney was filed on September 11, 1974. Argentine was i 

I ’ 

I brought down from Attica and lodged in West Street in order i 

j to consult with his attorneys. On DecemLer 29, 1974 he 

I 

wrote to Mr. coven complaining of his alleged dilatory 
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t 

tactics and of his having lied to Mr. Argentine's wife that | 
he would have him out in two weeks. | 

Thereafter, without a formal substitution, the 
firm of Reich, Klar & Lane, P.c. undertook Argentine's 
representation, with the assistance of Burton c. Agata, who 

I 

filed a "Second Amended Petition" on February 18, 1975. | 

While this petition was well organized and clecirly presented, 

it contained basically the same matei;lal .whiph had been 

$ • 

previously brought before the court, | 

Meanwhile, Argentine had supplied to the court 
three affidavits, one by a Gene Barron, owner of a motor¬ 
cycle agency, who asserted that Mr. Horton had issued two i 
bad checks aggregating $60.00 to him during the summer of ' 
1963; another by Mr. Sapienza describing his visits to 
Judge conable in Warsaw, New York, and the judge's promise 
of "an expedient and favorable decision"; and another affi¬ 
davit by Mr. Barron stating that he had told Mr. McDonough's 

investigator of Argentine having come to his place of busi- ! 

I 

I 

ness during the summer of 1963 looking for Mr. Horton. I 


I 

I 

» 

The Legal Aid Investigator j 

Mr. McDonough's investigator vi.jitcl ? firr witnesseii 
on Friday and Saturday, January 24 and 25, 1964, and 
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1 - 

j submitted a written report, which is part of the record in 

' 

i this proceeding. ' 

i! 

I Martin Dreiwitz, manager of the Hershy Travel 

j Agency, said that he did not know Argentine, did not 

ii authorize the cashing of the check, that Mr. Wartenberg, 

!! 

I who waited on Argentine, did not have travel agency exper- 

I 

'( ience before, and has since left Hershy. Mr. Dreiwitz also 

i! 

said that if he showed any recognitiop to^ Argentine or said 

II . ■ ' ' 

j| hello, "This was merely in his capacity as a salesman . . . 

Ii 

to greet and be pleasant to prospective clients." 

■ Gene Barron said that he knew Horton, who had done 

Ij 

some painting for him on motorcycles, that he did not know 
I Argentine, but from the description of him and ha.s cu.-, he 

i| 

i! recalled that Argentine came three successive days in the 
I summer very insistent on finding Horton. Milo (MaryAnn 
I Miglicc^) told the investigator that she had owned a beauty 
j parlor in Islip Terrace, that Law Horton called to prepare 
Ii the way for Argentine's coming to see her in regard to 

i' 

making book, but that she never entered into any agreement. ' 

1 

i She said that Argentine used to hang out in Horton's collisicn 

i'l 1 

shop somewhere in Lindenhurst, and "she was aware that | 

I 

jl Horton and he did business together, " but could not state > 






1 


I 
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■ 

1 

1 

1 

that it was bookmaking, although Argentine stated that he 

was doing bookmaking with Lew Horton. 



Discussion 

Argentine's abandonment of his appeal from the 

conviction, and his failure to appeal from the determina¬ 



tions of Judges Kelly, A timari, and Gibbons denying earlier 



petitions for coram nobis, might well suDoort- a dismisHai nr 



this action for failure to exhaust state remedies. 2% U.S.C. 

% 

i 

§ 2254(b). However, the five-year delay in obtaining a 

decision from Mr. Justice cxinable in the Wyoming County 

proceeding persuades the court that further state court pro¬ 
ceedings would be ineffective. 



On the merits, no legal reason appears for inter¬ 



fering with Argentine's present state custody, although both 

i 



Mr. Sapienza and Professor Agata are entitled to commenda- 

r 



tion for their diligent and workmanlike efforts on his 



behalf. 

1 



1 

The determination of the factual issues by 



Judge Altimari, after what appsirs to be a full and fair 



hearing, meets the requirements of 28 u.S.c. § 2254(d) and 

. 


the court finds no reason to consider that Juijc Gibbons' 

• 


factual determinations were erroneous or that any additional 



*■ 
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evidence need be taken. 

With respect to Argentine's right to counsel of 


his own choice, it appears that he had no funds of his own 
or available to him for the retention of counsel, that 
Mr. McDonough represented him c ompetently under difficult 
circumstances, euid that the court was correct in not re¬ 
lieving Mr. McDonough and leaving Argentine to defend him¬ 
self pro se . It may be noted that there,is no eviden tiary 
support for the assertion in paragraph 5(1) of the second 
amended petition that stories about Argentine continued tc 
appear in newspapers, radio, and news broadcasts after 
Jauiuary 7, 1964. 

With respect to the claim of "denial of compilsory 
process," the Investigator's report of interviews with the 
prospective witnesses disclosed at best minor contradictions 
of prosecution witnesses on collateral points. At the same 

I 

time, they might have tied Argentine into a bookmaJcing | 

operation, which was not a sympathetic presentation to a jurjl. 
Mr. McDonough's determination not to call them was a reason- 

r 

ab:s one and did not deprive Argentine of a fair trial. 

With respect to the alleged denial of the right of 
confrontation. Judge Goldstein'a testimony at the coram nobi^ 
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i 

proceeding confirmed what Judge Kelly had stated at the time! 
of the trial concerning the unwillingness of counsel to I 
represent Argentine. The proof that Lewis Horton had 
another alias and another misdemeanor conviction, would have 

I 

been merely cumulative and does not constitute any constitu-| 
tional defect in Argentine's trial. The fact that the neune 
“A1 Gentina" was on the middle of the Hershy Travel Agency 
inquiry form may perhaps have justified spine .argument to 

' ■ I 

the jury, but the travel form was made out to Mr. and Mrs. ' 

Lewis Horton (Gladys), and to R. Brunner. | 

i 

With respect to the alleged use of perjured testi-j 
inony, Mr. Horton's testimony concerning the number of his 
arrests and the disposition of each one, even if material, 

i 

has not been shown to be the result of deliberate conceal¬ 
ment of facts known to the District Attorney. 

This court would not have imposed a sentence of 

ten yeaurs for the Issuance of a bad check for $356, even on 

* 

a second offender. The twenty year maucimum seems to be sub-| 
stantially more than required under old New York Penal Law 
§ 1941(1). However, the federal court's functions do not 
include the review of state court sentences. Even the 
sentence of a United States District Judge, within the 
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maximum permitted by law, if viewable on appeal. 

United States v. Tramunti , F.2d (2d cir. March 7, 

1975). 


Possible Alternative Relief 
The dismissal of Argentine's appeal from his 
original conviction took place before the United states 
Supreme court decided that counsel cannot abemdon an appeal 

9 0 f 

without submitting a brief to aid the court in determining 
whether all possible arguments for reversal are frivolous. 


Cf . Anders v. State of California. 386 U.S. 738, 
1396 (1967). 


87 S.Ct. I 

! 




The question remains open whether dismissal of 
Argentine's appeal, without any determination, that it was 

frivolous, was a denial of due process. This point appears ' 

» 

not to hav e been presented to the state courts. Therefore, 
under 28 U.S.C. § 2254(b), Argentine must start again on | 

j 

this issue, if he wishes to pursue it. i 

\ 

Even xf the proof of quilt was overwhelming, state, 
courts may modify the Icngtli of sentence on appeal. Indeed, 
in Mew York an appeal of a sentence r.iay to based on the fact 

i 

that it is •Ttarsh." n.Y. crin. rrc. La,. ^ 

One of the reasons this court has recited the 
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chronology and facts of Argentine's trial and subsequent 
proceedings in some detail is to provide a guide through 
the long record for any state court which upon proper appli 
cation may feel it appropriate to modify the original 
sentence. 

It is ORDERED that the petition be dismissed. 
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